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PREPACE. 



The following pages are, with various alterations 
and additions, the substance of one of the Courses 
of Lectures which, as Professor of Equity to the 
Covincil of Legal Education, I delivered to Equity 
Students in the year 1876. 

I have materially changed their form, partly 
because I wished to include later decisions, but 
chiefly because it appeared to me, that much, which 
would be necessary to make an oral lecture intel- 
ligible, might with propriety be curtailed or modified 
in a treatise intended to be read. 

The frequent requests which have been made to 
me to publish some of my lectures lead me to hope, 
that this short Manual may assist students in 
acquhing the elementary principles of one important 
head of Equity Jurisprudence. 



19, Old Square, Lincoln's Inn, 
November, 1880. 
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PRINCIPLES 



ADMINISTRATION OF ASSETS. 



CHAPTER I. 

ADMINISTRATION OF PERSONAL ESTATE. 

I PROPOSE to deal with some of the elementary prin- 
ciples of that head of Equity Jurisprudence, which 
relates to the administration of the estates of deceased 
persons (commonly called the Administration of 
Assets) in payment of debts. 

It is a subject which cannot fail to be of interest 
and importance to a student of Equity For not only 
has it until recently been under the exclusive juris- 
diction of the Court of Chancery, but it represents 
the origin, the progress, and the nearly completed 
termination of a successful struggle between equitable 
principles and the principles and procedure of the Com- 
mon Law. It is also at the present moment of great 
practical utility, for we are still in a period of transi- 
tion from an old to a new order of things, and it is 

B 



2 ADMINISTRATION OF PERSONAL ESTATE. 

impossible to act with safety, unless we are acquainted 
with the leading features of its past history and its 
present aspect. 

The jurisdiction over the administration of the 
personal estates of deceased persons was, to a certain 
extent, vested from very early times in the Ecclesias- 
tical Courts, and continued nominally to belong to 
them until their authority was formally abolished 
by the 20 & 21 Vict. c. 77. And for a long time 
the administration of the real estates of deceased 
persons remained under the control of the Common 
Law. 

But neither the Ecclesiastical nor the Common 
Law Courts possessed the machinery requisite for the 
purpose of administration. For that purpose it was 
necessary that the property should be got in and 
realized, that the debts and liabilities should be 
ascertained and paid, and that the residuary estate, 
whether real or personal, should be distributed 
amongst or conveyed to the respective parties bene- 
ficially entitled. It is not, therefore, to be wondered 
at, that a Court, which could alone compel discovery, 
examine properly into accounts, and readily enforce 
its decrees, should have early become the favoimte 
tribunal for the performance of functions, which the 
other Courts had proved themselves incompetent to 
discharge. We accordingly find suits for administra- 
tion by creditors in the Calendars, as far back as the 
reign of Edward the Sixth ; and it is expressly 
stated, that in tlie reign of Queen Elizabeth the right 



ORIGIN OF JURISDICTION. 3 

of a creditor to aue in Chancery was considered as 
settled. 1 

Now, when the Court of Chancery assumed this 
jurisdiction it never professed to interfere with the 
appointment of the personal representative, which 
was allowed to remain the exclusive prerogative of 
the Ecclesiastical Courts. ^ But when, after probate 
(in cases of testacy) bad been obtained to a will of 
personal estate, or letters of administration (in cases 
of intestacy) had been granted. Equity proceeded to 
the task of administration, she found certain rules, 
especially with reference to the payment of debts, 
already established ; rules, which though they bore 
traces of a different origin, and were diametrically 
opposed to her own principles, she was compelled to 
leave imtouched. She could scarcely indeed have 
otherwise maintained her ground. For although the 
particular creditor who applied to Chancery for the 
payment of his debt submitted to its jurisdiction, the 
decree generally involved an account and payment of 
all the debts, and the other creditors were thus 
obliged to come in and establish their respective 
claims. It would have been scarcely possible for a 
Court of Equity, while thus compelling creditors to 
transfer the adjudication of their debts to its ovpn 
tribunal, to have deprived them of any advantage to 

,1 See Spence's Eq. Jurisd., vol. i. 580. 

2 As it still remains practically the prerogative of the Probate 
Division. Hankin v. Turner, 10 Ch. D. 372, and see Meluish v. 
Milton, 3 Ch. D. 27. 

B 2 



4 ADMINISTRATION OF PERSONAL ESTATE. 

which they would have been entitled, had they been 
left to pursue their original remedies. To some 
extent therefore Equity submitted to follow the Com- 
mon Law ; but where she was free to act for herself, 
we shall find that she treated the administration of 
an estate as the exercise of a trust, and carried out 
to the very utmost her own distinctive principles. 

I propose to confine myself for the present to one 
class of administration, viz., to suits, or (as they are 
now more properly called) actions by creditors for 
the payment of their debts out of a testator's or 
intestate's assets. They are by the Judicature Act, 
1873, assigned to the Chancery Division of the High 
Court. 

First, what is meant by the term " Assets ?" 

The debts due from a deceased person were always 
payable at Common Law out of his personal estate. 
But that estate (including chattels real) vested in the 
personal representative when constituted, and he was 
held liable to a,n action by any creditor who required 
payment of his debt. The creditor's right, however, 
was limited to such property of the debtor as had 
come or could come into the hands of the personal 
representative ; in other words, the executor or 
administrator was only chargeable personally so far 
as he had estate of the debtor sufiicient to meet the 
claim. The personal property so sufficient was called 
"Assets," from "Assez" or more technically aasetsentre 
main, and sometimes " personal assets." 

And any person who contracted a debt had also 
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from very early times the power of making his heir 
chargeable with its payment to the extent of the 
lands descended to him, and the expression "real 
assets," or "assets by descent," denoted the real pro- 
perty which, in the hands of the heir, was sufficient 
to make him so chargeable. 

It is very important to observe (for much of the 
subsequent history and practice of administration 
will be found to depend upon it) that the primary 
meaning of " assets " was not that so much property 
was applicable for the payment of the debts, but that 
the personal representative, as to the personal estate, 
and the heir, as to the descended real estate, were 
respectively held personally hable for the debts at the 
suit of the creditors, the amount of the personalty 
vested in the one, and the value of the realty 
descended to the other, being the measure of their 
respective liabihties in the action. 

From this primary meaning the word " assets" came 
to be applied to all property of a deceased person 
available for the payment of his debts, and now 
extends to the whole of his real and personal estates. 

Assets were subdivided into two great classes, 
Legal Assets and Equitable Assets. The former term 
was applied to all that property to which the personal 
representative became entitled virtute officii, and for 
which he would be answerable in an action at Com- 
mon Law brought by a creditor against him. 

The real test, therefore, for ascertaining what ought 
or ought not to be called legal assets, was whether 
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the personal representative, as such, was or was not 
capable of recovering them. 

It mattered nothing, whether the interest in them 
was of itself of a legal or equitable nature. Thus, 
if a testator had mortgaged by way of assign- 
ment a leasehold property, and had died possessed 
only of the equity of redemption, that equity of 
redemption would clearly be equitable in its nature, 
for it is a mere creation of equity ; but it would be 
legal assets, for the personal representative is the 
only person who had the right to redeem the mort- 
gage, although for that purpose he would have been 
compelled to go into a Court of Equity.^ So where 
a testator had before his death contracted to sell land, 
but had died before he had executed the conveyance, 
or been paid the purchase money, the right to the 
purchase money was equitable, but the executor was 
the only person entitled to receive it, and it was 
therefore held to be legal assets.^ Such also were 
some estates pur auter vie, for though of the nature 
of freehold they were by various statutes' directed 
in certain cases to be distributed by the personal 
representatives in the same manner as personal estate. 
Now, this character of legal assets Courts of Equity 
always recognized, and accordingly treated as such 

^ Cook Y. Oregson, 3 Dr. 547, 549 ; Christy v. Gourtenay, 26 
Beav. 140. 

2 Attm-ney- General v. Brunning, 8 Ho. Lds. Ca. 258, 264. 

* 29 Car. II. c. 3, s. 12 ; 14 Geo. II. c. 20, s. 9 (now repealed); 
and 1 Vict. c. 26, s. 6. 
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all personal estate, which the executor or adminis- 
trator could alone recover, and administered it for 
the payment of debts in a certain order of priority, 
of which we shall speak hereafter. 

Equitable assets, on the other hand, were those 
which could only be made available for the payment 
of debts, through the operation of a decree or order 
of a Court of Equity ; e.g., a trust estate created for 
the payment of debts, or an estate equitably charged 
with their payment,^ or the separate estate, whether 
real or personal, of a married woman,^ or in recent 
times her separate interest in the earnings of a trade 
or profession under the Married Woman's Property 
Act, 1870.^ 

Equitable assets were always treated as a trust 
fund, and were upon the principle of equality being 
equity divided pari passu amongst the creditors for 
value, without any regard to the order of priority, 
which obtained in the case of legal assets. Mr. 
Spence mentions a case of Wolstencroft v. Long in 
the 15th year of Car. II., in which the practice of 
dividing the property amongst the creditors pari 
passu is spoken of as the then constant rule of the 
Court of Chancery. 

Besides these legal and equitable assets strictly so 
called, we shall find that there were certain species 

1 Mutlow V. Mutlow, 4 De G. & J. 539 ; Bain v. Sadler, 1 2 Eq. 
570. 

■^ Oweiis V. Dickenson, Cr. & Ph. 48. 
■* Tliompson v. Bennett, 6 Cli. D. 739. 
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of property, which by various statutes were required 
to be administered exclusively in Courts of Equity, 
but to be administered there, in a certain order of 
priority, very nearly resembling that of legal assets. 

Such then being in outline the different kinds of 
assets, let us next consider how they wer^ respectively 
administered in payment of the debts of a testator or 
intestate. 

I will first suppose a testator to have died before 
the year 1870 possessed of personal property sufiicient 
to pay his debts, and an action for administration of 
his personal estate to be brought in the Chancery 
Division of the High Court by a creditor. In such 
an action the creditor would be plaintiff, and the per- 
sonal representative, as the person in whom the whole 
personal estate was vested, would be the only neces- 
sary defendant. The creditor, if he confined his 
relief to the personal estate, might sue not for general 
administration, but for payment merely of his own 
particular debt ; in which case, if the personal repre- 
sentative chose to admit sufficient assets, there would 
be an immediate judgment for the amount of the 
debt, when ascertained ; ^ or if there were no admis- 
sion of assets, there would be an account directed of 
the personal estate, and of the plaintiff's debt to be 
paid in due course of administration. But a single 
creditor's action is so unusual that I shall assume 
the action to be brought by the creditor, on behalf of 

' Woodgate v. Field, 2 Hare, 11. 
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himself and the other creditors of the testator, for 
the payment of all the debts. The Court would 
have in such a case two things to do : First, to ascer- 
tain what were the funeral and testamentary expenses 
and debts to be paid ; and, secondly, what were the 
assets wherewith to pay them. The judgment would 
therefore direct accounts to be taken of what was 
due to the plaintifi' and all the other creditors of the 
testator, and of the testator's funeral (and testamen- 
tary) expenses,^ and then of all the personal estate 
come to the hands of the executor, or to the hands of 
any other person by his order or for his use,^ with an 
inquiry what parts {if any) of the testator's personal 
estate were still outstanding and undisposed of ^ The 
result of these accounts and inquiries would be to 
ascertain all the testator's debts and habilities, and 
all his personal assets available for their discharge. 
The judgment would then proceed to provide for 
the application of the personal estate in payment 
of the testator's debts and funeral (and testamen- 
tary) expenses in a due course of administration, 
and would then order the further consideration of 
the action to be adjourned (i.e.) until after the 

1 In modern judgments it is more usual to say " funeral expenses " 
alone. The testamentary expenses would be allowed to the executor 
i n passing his accounts. 

^ In creditors' suits, the judgment directs an account and appli- 
cation of the personal estate without any exception of that speci- 
fically bequeathed. See Seton, 4th ed., p. 955 ; Davies v. Nieolson, 
2DeG. &J. 701, and the reasoning there founded upon it. 

' Cons. Order XXIII., r. 14. 
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accounts and inquiries previously directed had been 
taken and made. 

The account it will be observed directed against 
the executor is confined to his actual receipts, it being 
now settled that a personal representative, while 
acting within the limits of his duty, is always in the 
position of a gratuitous bailee, and is not hable for 
any assets which might be lost without some default 
of his own.^ 

It follows that where an executor or administrator 
has not acted improperly, the existence of a judg- 
ment in an administration action does not supersede 
or put an end to the legal powei's vested in him by 
the probate, or grant, although he should thence- 
forward exercise them only with the sanction and 
under the control of the Court.^ Hence it was not 
unusual to add to the inquiry as to the outstanding 
personal estate a direction that the personal repre- 
sentative was to take such proceedings to get it in 
as the judge might direct ; a direction no longer in- 
serted in ordinary practice, because on application to 
that effect it can be obtained as a matter of course 
at Chambers. An executor in passing his accounts 
is always entitled to " all just allowances." A direc- 
tion to that effect used to be inserted in administra- 
tion decrees, but the 16th rule of Cons. Order XXIII. 
rendered it no longer necessary. 

' Job V. Job, 6 Ch. D. 562. 

' Berrji v. Gibbotis, 8 Ch. App. 747 ; Garner v. Mooiv, 3 Dr. 
277. 
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In the case I have supposed all the assets ■ would 
necessarily be legal assets, and the payment of the 
debts and funeral (and testamentary) expenses in 
due course of administration would be their payment 
out of such assets in that order of priority, which was 
prescribed by the Common Law, and which the 
executor would out of Court have himself been bound 
to adopt. 
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CHAPTER 11. 

ORDER OF PRIORITY IN PAYMENT OF DEBTS. 

First, with respect to the funeral and testamentary 
expenses. 

The reasonable expenses of the funeral are always 
allowed as a first charge, and the executor is hable to 
pay them out of the assets, even where he has not 
himself given the order, it being part of his official 
duty to bury the deceased.^ Testamentary expenses 
(often called executorship expenses) would include 
all such as are incident to the proper performance of 
the duty of an executor — e.g., the costs of probate ; 
of collecting the effects of the deceased; of ascer- 
taining the debts and liabilities ; of obtaining proper 
professional assistance ; of taking care of the specific 
legacies and of any other assets pending distribution ; 
and of applications to the Court for administration or 
otherwise, which the circumstances of the case might 
render necessary or desirable.^ 

With respect to the debts, it was at one time the 
practice that only those which were actually due at 

^ Hancock v. Podmore, 1 B. & Ad. 262. 
'' Sharp V. Lush, 10 Ch. D. 472. 
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the death of the testator were provable under the 
decree ; but it has long been the settled rule, that aU 
creditors are admitted whose debts became due before 
the date of the chief clerk's certificate ; and as to all 
such debts, the decree would, except under special 
circumstances, to which I shall advert hereafter, be a 
bar to any subsequent claim. ^ 

I ought also to premise, that the rights of creditors 
of a deceased person inter se have in certain cases, 
and under certain conditions, been materially affected 
by the provisions of some recent statutes, to which I 
shall refer hereafter ; but in other respects those 
rights remain unaltered, and it is therefore as neces- 
sary as ever to understand the order of priority in 
which the debts of a testator or intestate were pay- 
able out of legal assets. 

That order was as follows : — 

I. Certain debts due to the Crown. This right of 
absolute precedence was confined to such debts as 
were due either as matter of record or by specialty f 
but it may be laid down as a general rule, that in the 
administration of assets, whenever the right of the 
Crown and the right of a subject to the payment of 
a debt of equal degree come into competition, the 
Crown's right always prevails.^ 

II. Debts having priority by force of particular 
statutes ; as, for instance, debts owing to the parish 

1 Thomas v. Griffiths, 2 De G. F. & J. 563. 
^ See Williams on Executors, 8tli ed., p. 996. 
' In re Henley S; Co., 9 Ch. D. 481. 
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by the overseers of the poor,i or to building 
societies,^ or to friendly societies,^ or regimental 
debts,* the extent and character of priority in each 
case depending upon the terms of the particular 
statute. 

III. Judgment debts or debts of Record, i.e., debts 
payable under a judgment order or rule of some 
Court of Record, obtained against or confessed by the 
testator or intestate, in his lifetime. 

Such judgment debts ranked equally inter se, but 
were only entitled to priority over other debts if they 
had been duly registered in manner prescribed by 
statute ; otherwise they ranked no higher than simple 
contract debts. The reason given for the necessity 
of this registration was the risk, which the personal 
representative would otherwise incur, of inadvertently 
committing a devastavit, by paying debts of inferior 
degree without being aware of the existence of 
judgments.^ 

Decrees and orders of Courts of Equity, by which 
a sum of money, or costs, charges, or expenses, was 
or were made payable to any person, had by statute 
the effect of judgments." But to have this effect it 
was necessary that there should be a final adjudica- 

1 17 Geo. II. c. 38, s. 3. 

^ Moors V. Marriott, 7 Ch. D. 543 ; 4 & 5 Wni. 4, c. 40, s. 12. 

■'' 38 & 39 Vict. c. 60, s. 15, sub.-s. 7. 

■» 26 & 27 Vict. c. 57. 

^ See Home v. Shepherd, 3 Jur. N. S. 806 ; 26 L. J. Ch. 817. 

« 1 & 2 Vict. c. 110, s. 18 ; Widg&ry v. Tepper, 6 Cli. D. 364. 
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tion to pay a definite sum of money, and unless the 
decree or order was of tliat nature it could not confer 
upon the person entitled to the benefit of it the 
rights of a judgment creditor. No priority, therefore, 
could be obtained by a mere decree for foreclosure, for 
such a decree only barred the equity of redemption ; ^ 
nor by a decree for an account and for payment of 
what might ultimately be found due, for nothing 
whatever might in the result become payable ; ^ nor 
by a chief clerk's certificate, though finding a sum of 
money to be due, for it would not amount to an order 
for payment ;^ nor by an order for payment of money 
into Court to the credit of a cause, for such an order 
would not decide any beneficial right.* 

Although this priority was only given to judg- 
ments recovered against or confessed by the testator 
or intestate in his lifetime, a judgment might, after 
his death, be obtained against or confessed by his 
personal representative ; and this, as a kind of reward 
for superior diligence on the creditor's part, had 
priority over the debts of all other creditors of equal 
degree with that, for which the judgment was re- 
covered ; '' and if there were several of such judg- 
ments, they ranked in the order of their respective 
dates. And, inasmuch as the personal representative 

^ Wilson V. Lady Dunsany, 18 Beav. 299. 

2 Chadwick v. Holt, 8 D. M. & G. 584. 

3 Earl of Mansfield y. Ogle, 4 De G. & J. 38. 

4 Ward V. Shakeshaft, 1 Dr. & Sm. 269. 
= Williams v. Williams, 15 Eq. 270. 
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must have known of these judgments, it was held 
not necessary to have them registered.^ 

The fact that decrees and orders of Courts of 
Equity were considered to be in the nature of judg- 
ments led to some important results in the adminis- 
tration of assets in Equity. Thus, when a suit was 
instituted by a creditor on behalf of himself and aU 
the other creditors, the decree for administration 
operated as a judgment for the benefit of all the 
creditors who should prove under it, and after such de- 
cree was made, any other creditor would be restrained 
from bringing an action against the personal represen- 
tative, for each creditor was considered to have already 
had a judgment in his favour ; and if a creditor obtained 
judgment against an executor, and on the same day 
a decree for administration was made, the judgment 
creditor had no priority, for the judgments were 
simultaneous.2 On the same principle an executor, 
who before the decree for administration had a right 
to prefer one creditor to another of equal degree, was 
deprived by the decree of that right, and if he chose 
nevertheless to give any preference, he could only 
stand against the estate in the place of the preferred 
creditor. And if a creditor had been paid before the 
decree any part of his debt in preference, the Caurt 
after decree refused to pay him any more out of 
either legal or equitable assets until the other 

^ Williams v. Williams, ubi supra. 

2 Parker v. Bingham, 33 Beav. 535 ; Hanson v, Stuhhs, 8 Ch. 
D. 154. 
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creditors had received the same proportion of their 
debts, to which they would have been entitled had 
no such preference been given.'^ But if in the in- 
terval between the institution of the suit and the 
decree the executor paid one creditor in full, he was 
always in Equity, though not at Common Law, 
allowed such payment in passing his accounts ; and 
now under the Judicature Acts, inasmuch as in case 
of variance and conflict the rules of Equity are to 
prevail, he would be allowed such payment, even 
though he had notice of the action before makiag it.^ 

IV. Other debts of record, viz., statutes and 
recognizances. The former may be considered obso- 
lete. Recognizances are enrolled acknowledgments 
of a debt being due, made before some judge or 
magistrate, and conditioned like an ordinary bond 
for the performance of certain acts. They are most 
familiar in the Chancery Division in the case of re- 
ceivers, who are required by the Court to give their 
own recognizances, with those of two sureties, for 
double the amount of rental or property likely to be 
got in by them. Hence, when a receiver is directed 
to be discharged, it forms part of the order that the 
recognizances entered into by him, together with his 
sureties, are to be vacated. 

V. Debts by specialty, i.e., those debts which were 
created by instruments under the seal of the debtor, 

,as, e.g., bonds or covenants for value. It is im- 

^ Mitclielson v. Piper, 8 Sim. 64 ; Irhy v. Iriy, 24 Beav. 525. 
" Eiiropean Assurance Sodeti/ v. Radcb'ffe, 7 Ch. D. 734. 

c 



18 ORDEK OF PRIORITY IN PAYMENT OF DEBTS. 

portant to observe the word " created," for, in order 
to constitute a specialty debt, it was necessary that 
the instrument should not merely be evidence of, 
but should itself contain, the obligation to pay. It 
is not sufficient, therefore, that there should be a 
mere recital or admission of the debt, unless from the 
context, or the absence of any collateral object for 
the deed, an intention to contract for payment, and, 
therefore, to convert the debt into a specialty, could 
be implied.^ Specialty debts are of two kinds : 
(i.) those in which the heirs of the debtor are ex- 
pressly named and bound, e.g., a covenant by A. and 
his heirs, or a bond in which the obligor bound him- 
self and his heirs; and (ii.) those which do not 
expressly bind the heirs. 

Under section 75 of the Companies Act, 1862,^ the 
liability of any person to contribute to the assets 
of a company in the event of its being wound up is 
to be deemed to create a debt of the nature of a 
specialty debt, accruing due from such person at the 
time when his Hability commenced, but payable at 
the time or respective times when calls are made for 
enforcing such liability. And under section 76 the 
personal representatives, heirs, and devisees' of a 
deceased contributory are made liable in a due course 
of administration to contribute to the assets of the 
company in the discharge of the habihty of such 
deceased contributory.^ 

' Ivm V. Ehms, 3 Dr. 25. "^ 25 & 26 Vict. c. 89. 

' Burl- V. Rnbson, 10 Eq. 629. 
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A debt for arrears of rent of lands in England was 
also held to rank as equal in degree to a specialty 
debt, even though the lease might have been by 
parol. It is not, strictly speaking, a specialty, but 
its priority is said to have arisen from what is called 
in law privity of estate — a doctrine connected pro- 
bably with the old feudal tenure, and with the right, 
which the landlord had in ancient times, of coming 
on the land and ousting the tenant. The rule, there- 
fore, does not apply to a claim for rent of lands 
situate abroad, which would be a debt arising not from 
privity of estate, but only from privity of contract.^ 

YI. Unregistered judgments against the deceased 
debtor, and simple contract debts, as, e.g., debts 
due on bills of exchange or promissory notes ; or in 
respect of breaches of trust, where the trustee has 
not entered into any express covenant under seal.^ 

It should be observed, however, that an executor 
was not held hable, if he paid simple contract debts 
of his testator in priority to contingent specialty 
debts, as, e.g., indemnity bonds, before the contin- 
gency had actually occurred.^ 

VII. Voluntary bonds or covenants. These were 
looked upon as intermediate between debts and 
legacies, being so far in the nature of legacies that 
they were postponed to any debts for valuable con- 

1 dough V. French, 2 Coll. 277 ; Vivmit v. Goil-nm, 4 D. M. & 
G. 4.56. 

= Adey v. Arnold, 2 D. M. & G. 432. 
' Atl-iiisou V. Gri'ij, 1 Sm. & Giff. r)77. 

2 
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sideration.^ But as a person, who claimed as a 
volunteer by an instrument, which transferred a right 
in the lifetime of the obHgor or covenantor, was con- 
sidered to have priority over one, who merely claimed 
by a testamentary instrument, which took effect only 
from the time of death, such voluntary creditors were 
paid before legatees, and even at the expense of 
specific legatees and appointees under a general 
power. ^ If this had not been the rule, such voluntary 
creditors would have been most seriously injured by 
being deprived of their Common Law remedies, and 
being driven into a Court of Equity. For at Common 
Law a bond or covenant was a contract, which de- 
rived its vahdity merely from its form, without the 
necessity of any consideration, and judgment accord- 
ingly could have been obtained against the personal 
representative in an action at Common Law by the 
voluntary obligee or covenantee. Equity, therefore, 
though in consequence of the absence of considera- 
tion she refused to allow such voluntary creditors 
their full legal rights, and postponed them to creditors 
for value, still recognized them as creditors, and to 
some extent deviated in their favour from her ordi- 
nary practice of not aiding volunteers.^ " If," says 
Lord Hardwicke,* " a man has a specialty, he does 

' Fry V. Lowndes, 19 Eq. 456. 
' Patch V. Shore, 2 Dr. & Sm. 589. 

' Fletcher v. Fletcher, 4 Hare, 74 ; Lomas v. Wrnjhf, 2 M. & K. 
775. 

■> Williamson v. Codrin^tnn, 1 Ves. Sen. 514. 
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not want proof of consideration, but may come into 
equity as well as law to have satisfaction of that 
debt on that specialty out of assets, and then the 
Court will not send it to law, but will judge whether 
he has a specialty or not. Indeed, if it appears 
doubtful to the Court whether it is a specialty on 
which an action at law could be maintained, or the 
damages so uncertain that it could not be settled 
without being tried by a jury, the Court will, as in 
other cases, have the aid of a Court of Law; but 
unless such a necessity, wdl not send it to law to 
make two suits out of one." The rule, therefore, as 
to voluntary bonds and covenants is based to a great 
extent upon the principle that equity follows the law, 
and in conformity with this view, it has been held 
that such voluntary debts are sufficient to sustain a 
creditor's suit,-^ and that in the administration of 
assets a voluntary bond is to be preferred to interest 
upon debts not by law carrying interest, which is 
payable under the 46th Order of August, 1841.2 

But the Common Law rights of holders of volun- 
tary bills of exchange and promissory notes were very 
different. In their case consideration was, indeed, 
primd facie presumed, but only until the contrary 
was shown ; and the party sued was always at liberty 
to rebut the presumption by proving the absence of 
consideration, after which the transaction would be 
reduced to a nudum pactum, no longer capable of 

^ Watson V. Parker, 6 Beav. 283. 

^ Garrard v. Lord Dinorben, 5 Hare, 213. 
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being enforced by action. '^ To treat, therefore, such, 
instruments as voluntary was, ipso facto, to treat 
them as unenforceable at law. 

I have referred to this difference, because a question 
has arisen, whether in the administration of assets by 
a Court of Equity, the holder of a voluntary bill of 
exchange or promissory note stands in the same position 
as the obligee or covenantee in a voluntary bond or 
covenant. In a recent case 2 Vice-Chancellor Stuart 
expressed a strong opinion that the same principle 
was applicable to all alike. " In the case," he said, 
" of a bond, want of consideration is no objection at 
law, yet this Court, in an administration suit, treats 
a voluntary obligation, not according to its legal 
force as a specialty debt, nor even as equal to a simple 
contract debt for valuable consideration, but as 
payable in priority to any legacy. If a voluntary 
obligation in the nature of a debt is treated as payable 
in preference to legatees, who are also mere volunteers, 
without anything in the nature of an obligation or 
debt binding the' testator himself, the principle would 
seem to apply as much to a promissory note, by which 
the testator voluntarily bound himself, as to the 
voluntary obligation by bond. The volunteer, claim- 
ing under an instrument by which the testator binds 
himself as a debtor, may reasonably be paid before the 
volunteer claiming merely by a testamentary gift." 

■^ Hollidaij V. Atkinson, 5 E. & C. 503 ; Milncs v. Dawson, 5 
Exch. 948. 

' D'lirson V. Kcartuii, 3 Sm. & Giff. 191. 
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The above passage must, however, be regarded rather 
as a dictum of the judge than as an actual decision, 
for the case itself was mainly decided upon the ground, 
that the promissory note in question was not in fact 
a voluntary instrument. The same point was sug- 
gested by Vice-Chancellor Wigram,i but without any 
expression of opinion on his part; and it may, I think, 
be considered as at present unsettled by judicial 
decision. 

It seems very questionable on principle, why Equity, 
with her instinctive aversion to assisting volunteers, 
which controlled as to voluntary bonds and covenants 
her desire to follow the Common Law, should go out 
of her way to treat as in the nature of debts payable 
out of assets, other voluntary contracts, which, from 
the absence of consideration, would have been incapable 
of being enforced by the volunteers, had they been left 
to their Common Law remedies. And the difficulty 
is increased by the fact, that Equity must either divide 
volunteers into different classes as to priority, or 
must put all into the same category, the anomalous 
result of which may be, that claims which could have 
been recovered at Common Law may be treated as 
payable rateably with, and liable to abate rateably 
with those, which, at Common Law, would have been 
practically irrecoverable. 

It will be observed that it is only the voluntary 

1 Cox V. Barnard, 8 Hare, 310. See also Lloyd v. Ghune, 2 Giff. 
445 ; and see Lewin on Trusts, 7th edition, p. 73 ; and May on 
Voluntary Deeds, p. 147. 
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creditor who is postponed, and an assignee therefore 
for valuable consideration, of an equitable interest in 
a voluntary bond, was held entitled to rank against 
the obligor's assets as a specialty creditor for 
value. ^ 

Such, then, would be the due course of administra- 
tion in which the debts would be payable out of legal 
assets, in the simple case which I have hitherto been 
assuming. I supposed the testator to have died before 
the year 1870, because as to any person who died after 
the commencement of that year, a very important 
alteration has been introduced by the 32 & 33 Yict. 
c. 46. By that statute it is enacted that "in the 
administration of the estate of eveiy person, who shall 
die on or after the 1st day of January, 1870, no debt 
or liabihty of such person shall be entitled to any 
priority or preference by reason merely that the same 
is secured by, or arises under, a bond, deed, or other 
instrument under seal, or is otherwise made or con- 
stituted a specialty debt ; but all the creditors of such 
person, as well specialty as simple contract, shall be 
treated as standing in equal degree, and be paid 
accordingly out of the assets of such deceased person, 
whether such assets are legal or equitable, any statute 
or other law to the contrary notwithstanding. Pro- 
vided always that this Act shall not prejudice or affect 
any lien, charge, or other security, w^hich any creditor 
may hold or be entitled to for the payment of his 
debt." 

' Payne v. Mortimer, 4 De G. & J. 447. 
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Witli respect, therefore, to cases falling witMn this 
statute, there is no longer any distinction between 
specialty and simple contract creditors as to the order 
of priority of payment out of legal assets. There never 
was any such distinction as regarded equitable assets, 
and the reference therefore to them may be treated 
as surplusage. 

It has already been stated, that Crown debts take 
precedence over any other debts of equal degTee, and 
it would seem therefore, that where this statute 
applies, a simple contract debt due to the Crown 
would have priority over a specialty debt due to a 
subject. 

There is nothing in this statute to affect judgment 
creditors, and it has therefore been held, that in the 
administration of the estate of a person who died after 
the year 1869, the right of priority, which a creditor 
acqtdred by having been the first to obtain judgment, 
though unregistered, against a legal personal repre- 
sentative, remained unaffected, even though the result 
might be, that a judgment against an executor for a 
simple contract debt might thus indirectly obtain 
priority over specialty debts. ^ 

It is clear that this statute includes the liability to 
contribute to the assets of a company under sections 
75 and 76 of the Companies Act, 1862; and in the 
case therefore, of a contributory who died after the 
year 1869, his executor would not be liable for a 

^ Williams v. Williams, 15 Eq. 270; Hanson v. Stubh; 8 
Ch. D. 154. 
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devastavit, if he paid out of legal assets any simple 
contract debt before any call was made. 

An attempt was made to exclude from the operation 
of this statute arrears of rent, on the ground that 
though rent had, as regarded priority, the privilege of 
a specialty debt, it was not really such, but was only 
a debt incident to tenure. It was held, however, 
that if not strictly a specialty, it was a claim which 
came within the definition of being " otherwise made 
or constituted a specialty debt," and had accordingly 
in cases within this statute no preference over simple 
contract creditors.'' 

We shall find that with respect to certain persons 
who died insolvent after the 1st of November, 1875, 
further alterations are introduced by the Judicature 
Acts. But, apart from these alterations (which we 
shall consider hereafter), there is nothing in the 
Judicature Acts to alter the pre-existing procedure 
of the Courts of Equity with reference to administra- 
tion. The rule of Equity is to prevail, but that rule, 
except as modiSed by the 32 & 33 Vict. c. 46, was to 
administer legal assets according to legal priorities. 

With respect to interest on debts, in the case of 
all testators or intestates who died before the 1st of 
November, 1875, and of all who died after that date 
(except those whose estates being insolvent are 
administered by the High Court), interest is always 
computed up to the day of payment, as to such 
debts as bear interest, at the rate they respectively 

' Shinrffv. Hastings, 6 Ch. D. 610. 
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carry, and as to all others at the rate of 4 per cent, 
from the date of the decree or judgment. i Such last- 
mentioned interest, however, is only to be payable 
after previous satisfaction of all the costs of adminis- 
tration, of all the debts, and of the interest on such 
debts as by law carry interest.^ A different rule, as 
we shall hereafter see, prevails, where the testator or 
intestate died after the 1st of November, 1875, in- 
solvent, and his estate is being administered by the 
Court. 

I have hitherto assumed that the testator had an 
English domicU, and that all his assets were at the 
time of his death to be found exclusively within the 
jurisdiction of the forum, which constituted his per- 
sonal representative in this country. Personal pro- 
perty, however, is often spoken of as having no situs 
of its own, but as merely following the law of the 
domicil of its owner, in conformity with the maxim 
" mobilia sequuntur personam." 

"It is a clear proposition," said Lord Kosslyn/ 
" not only of the law of England, but of every 
country of the world, where law has the semblance of 
science, that personal property has no locality. The 
meaning of that is, not that personal property has no 
visible locality, but that it is subject to that law which 
governs the person of the owner. With respect to 
the disposition of it, with respect to the transmission 



' Cons. Order, 42, r. 9. ' Cons. Order, 42, r. 10. 
' Sill V. Warwixk, 1 H. Bl. 690. 
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of it, either by succession or the act of the party, it 
follows the law of the person." 

Hence all questions connected with the validity or 
construction of a will, or as to the persons beneficially 
entitled to legacies or residuary personal estate, 
would be governed by the lex domicilii ; but it is the 
primary duty of the personal representative, subject 
to the superintendence and authority of the tribiinal, 
from which he derives his title, to discharge the debts 
of the deceased out of the assets recoverable by him ; 
and, therefore, if a testator had a foreign domicil, 
and left personal assets recoverable in this country, 
as well as in the country of his domicil, it would be 
necessary to constitute an Enghsh personal repre- 
sentative, and it would be the duty of such repre- 
sentative to pay the testator's debts, and only after 
that was done, to transmit the surplus (if any) to the 
foreign representative, so that it might be distributed 
by him according to the lex domicilii. 

But the payment out of personal assets, of the 
debts in this country and of the interest in respect 
of them, is a matter of procedure, for which the 
Enghsh representative would be responsible, and 
which would be governed by the lex fori ; and the 
order, therefore, of priority between the English 
creditors would be regulated, as to the Enghsh assets, 
by the English rules as to administration. 

This was the principle upon which Vice-Chancellor 
Kindersley decided the case of Cook v. Gregson} where 

^ 2 Dr. 286. See also Wilson v. Lady Dunsany, 18 Beav. 293 
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the testator had an Irish domicil, and left property 
both in Ireland and England, and the same persons 
were executors in both countries ; and it was held, that 
an Irish judgment had priority over Enghsh simple 
contract debts as against Irish assets, which had been 
remitted to England by the executors, and were 
being administered here. The ground of the decision 
was, that the Irish assets ought not to have been 
remitted until the Irish creditors had been paid, and 
that those assets ought, therefore, to be administered 
as if they had remained in Ireland. There would 
have been no reason for limitiag the order to Irish 
assets, if the priority of creditors were decided solely 
by the law of the domicil.^ 

It should also be observed that the " due course 
of administration " above referred to may be to some 
extent modified by the right of retainer possessed by 
an executor, who is also a creditor of the testator. 
That right gives the executor no hen upon the assets, 
but merely arises from the fact, that he could not 
bring an action at Common Law against himself for 
his own debt ; and he was therefore held at liberty to 
retain its amount out of the testator's legal assets in 
his hands, in priority to any other debt of equal 
degree. It was essentially a legal right, and was not 
favoured by Courts of Equity ; and an executor could 

(where the marginal note appears to be stated too broadly), and 
Hamilton v. Dallas, 26 W. E. 326. 

^ See also De la Vega v. Vianna, 1 B. & Ad. 288, and Sx 
parte Melbourn, 6 Ch. App. 64. 
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only retain out of equitable assets, which might 
happen to come into his possession, a proportionate 
part of his debt with the other creditors,^ ■ on the 
principle that a person in a fiduciary position would 
not be permitted for his own benefit to violate the 
rule of equality. 

The right of retainer remains unaffected by a 
judgment in an action for administration, or by the 
payment of assets into Court, as neither of these 
^3er se abrogates the powers of the executor. It can 
only be defeated by that which necessarily supersedes 
his functions, as by the appointment of a receiver of 
the personal estate, which could only take place 
either with the executor's consent, or in consequence 
of his misconduct.^ 

^ Bain V. Sadler, 12 Eq. 570; and see In re Morris' Estate, 
10 Ch. App. 72 ; Tallot v. Frere, 9 Ch. D. 568 ; Lee v. Kuttall, 

12 Ch. D. 61. ^0 ^'-^7 ^ ^- y - ^ ^---? y^ - 

' Richinond v. White, 12 Ch. D. 361. 
A 
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CHAPTEE III. 

SECURED AND UNSECURED CREDITORS. 

Before I leave the consideration of the various 
species of debts, it may be well, even at the risk of 
anticipating a part of my subject, to advert to 
another broad distinction which exists between what 
are called " unsecured " and " secured " creditors. 

The former are those who have only a claim upon 
the general assets of their debtors, derived from the 
obligation, expressed or imphed, into which every 
debtor enters, of paying his debts out of his property. 
The latter are those who, in addition to this general 
claim, have a specific lien or charge for the payment 
of their debts upon aU or some particular parts of 
the debtor's property, real or personal. 

To the former class would belong creditors by 
specialty and simple contract, and mere judgment 
creditors, while the latter would comprise mortgagees, 
legal or equitable ; persons entitled to any equitable 
charge ; and creditors who, by force of statute or 
otherwise, have obtained, apart from c<in tract, the 
benefit of specific charges or liens upon the property 
of their debtors. Most of these cases speak for 
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themselves, but as to judgment creditors, it may 
be desirable to point out ratber more in detail 
the extent to which, and the circumstances under 
which, they can acquire the character of secured 
creditors, and thus obtain preference ; otherwise 
their position in the administration of assets might 
be easily misunderstood. 

A judgment obtained against a debtor does not of 
itself create any specific charge upon the debtor's 
property or goods. 

But there are various modes of enforcing a judg- 
ment, which have the effect of giving such a specific 
charge. Thus a judgment creditor might under an 
execution issue a writ of ji. fa.^ and in that case 
the sherifi" would be entitled to seize, in the hands of 
the debtor or his executors, the goods which be- 
longed to him at the teste of the writ ; though, as 
against third parties, he could only seize those which 
belonged to the debtor, when the writ was deHvered 
to the sheriff. And from the time of the seizure the 
judgment creditor would be considered to have a 
security upon the goods seized.^ 

2. The jvidgment creditor might under the Common 
Law Procedure Act, 1854, and now under Order XLV. 
of the Rules of 1875, obtain a garnishee order, at- 
taching a debt due to his debtor from a third person, 

1 Order XLIII. of Eules 1875. 

' See Slater v. Pbider, 6 L. R. Excli. 237, 239; affirmed, 7 
L. R. Exch. 95; Ex paHe Williams, 7 Cli. App. 317; Ex parte 
Hall, 14 Ch. D. 132. 
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who is in that case called the garnishee. Until the 
order is served upon the garnishee, there is nothing 
to prevent his paying the debt to his original creditor, 
and the judgment creditor has therefore no charge 
upon it, but from the moment of the service of the 
order nisi, the property in the debt is, as between 
the judgment debtor and the judgment creditor, 
transferred from the former to the latter, who thence- 
forward woiild hold it as a security.-' And on this 
ground. Courts of Equity have dechned to interfere 
by injunction to prevent the enforcement of such a 
garnishee order, if served before a decree for adminis- 
tration was made.2 

3. Where the judgment debtor has stock or shares 
in public funds or pubHc companies standing in his 
name, the 14th and 15th sections of the 1 & 2 Vict. 
c. 110, and the 1st section of the 3 & 4 Vict. c. 82, 
enable the judgment creditor to obtain a charging 
order upon such stock or shares, which, when made 
absolute, has the same effect as a charge upon them 
would have had, if made by an instrument of charge 
signed by the debtor, against whom the judgment 
was obtained, in favour of his creditor for the specific 
sum at the date of the, order visi.^ It would not. 



■' Emanuel v. Bridger, 9 L. R. Q. B. 286; Lnii:c v. BJakelnore, 
10 L. E. Q. B. 485; Ex parte Joselync, 8 Ch. D. 327; In re Stan- 
hope Sill-stone Collieries Gompany, 11 Ch. D. 160; and Hainer x. 
Giles, 11 Ch. D. 942. 

' Fowler V. Robe^is, 2 Giff. 226. 

■'' See Haly v. Barry, 3 Ch. App. 4.52; Bar/nail v. Carlton, 6 

D 
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however, have any greater effect, and therefore if the 
debt itself in respect of which the judgment was 
obtained was in fact a void debt (as e.g. under the 
Infants' Rehef Act, 1874), the charging order would 
be simply inoperative.'- 

4. A judgment creditor may also obtain a specific 
charge upon the real estate of his debtor. 

Judgment creditors have in fact had from very 
early times this power, but as to the mode in which 
it was to be exercised, and the results arising from 
it, a tangled web of legislation was woven, not very 
creditable to our statute books, but which we happily 
need not for our present purpose attempt to un- 
ravel. I will merely state what is necessary to make 
my meaning intelligible. By one of the Statutes of 
Westminster (13 Edward I., c. 18), a judgment 
creditor might obtain what was called a writ of 
elegit, by virtue of which one half of Ms debtor's 
lands was delivered to him for the purpose of paying 
his debt. It was so called, because the creditor had 
under the statute a right of election, either to have 
a writ oi Ji. fa., or that the sheriff should deHver to 
him all the chattels (except the oxen and beasts 
of plough) of the debtor, and one half of his 
land ; and by the writ of elegit, it ^^'as stated, that 
the creditor had elected to sue out execution against 
the land, instead of proceeding at Common Law 

Ch. D. 130; Widricni v. Tepper, 6 Cli. D. 3C4; and see Order 
XLVI. of Kules 187;-). 

' Li re Onslow's Tni^fs, 20 Eq. 680. 
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against the goods alone under the Ji. fa. By the 1 & 
2 Vict. c. 110, section 11, the ivhole of the lands 
were directed to be delivered under the elegit ; and 
by the 13th section of that statute, judgments, when 
properly entered up, operated as a charge upon all 
the real estate of the debtor, including any lands 
over which he had a general power of appointment, 
whether the power were exercised or not, though 
such charge was not to be enforced until after the 
expiration of a year from the date of such entry. 

This statute was preceded and followed by a 
number of complicated and somewhat contradictory 
statutes, which rendered it so difficult to give any 
purchaser a safe title, as against the possible claims 
of judgment creditors, that at last the knot was cut 
by the 27 & 28 Vict. c. 112, which with reference to 
all judgments (including decrees and orders of Courts 
of Equity, and of Bankruptcy, and other orders 
having the operation of a judgment), to be entered 
up after the 29th of July, 1864, enacted, that they 
were not to affect land of any tenure, untH such land 
should have been actually delivered in execution by 
virtue of a writ of elegit, or other lavirful authority, 
in pursuance of such judgment. The main object of 
this statute was, that until there had been dehvery 
in execution, there was to be no lien or charge upon 
the debtor's lands, there being previously only an 
inchoate right, which if enforced would result in a 
charge. As soon as that delivery had taken place, 
the judgment creditor became a specific incumbrancer 

d2 
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upon the land of his debtor, and had the same right 
of redemption as any other mortgagee, or could under 
section 4 of the statute obtain a summary order for 
a sale. His priority, therefore, as a secured creditor 
over other creditors in the case of the debtor s death 
would only arise, if he had already become entitled 
to this specific charge, and to the consequent right 
to redeem. It is under these circumstances very 
important to know, in the administration of the 
estate of a deceased person, whether a judgment 
creditor has or has not obtained this delivery in exe- 
cution, and it will therefore be worth while to notice 
several cases, which have very recently occurred upon 
the construction of this Act. 

The first question which arose upon it was as to 
the meaning of the term " actually delivered." 
Where the interests in the real estate were legal, the 
statute could be strictly complied with, for actual 
delivery of the lands, and perception- of the rents 
and profits were capable of being given. But it 
expressly included in the property to be delivered 
" incorporeal hereditaments," which of com-se did not 
admit of actual delivery, so that this statute may be 
added to the numerous warnings which exist against 
the use of emphatic adverbs. The point ^vas first 
raised in Hatton v. Tlaijirood,^ where it was decided 
that " actual delivery '" must be construed to mean 
what amounted to or was equivalent to delivery ; 
that equitable interests were within the first section ; 
' il Oil. Ajip. -220. 
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and that if therefore a judgment creditor, who had 
sued out a writ of elegit, was unable to obtain 
dehvery by the sheriff of his debtor's lands by reason 
of the legal estate being outstanding, he was to 
apply to the Court of Chancery to remove the 
impediment, and that the order of the Court 
would be an equitable execution, i.e. such a 
dehvery in execution by a legal authority as the 
subject matter was capable of, and would be equi- 
valent to an actual delivery in execution by the 
sheriif. 

And several cases have since more accurately 
defined what would amount to an equitable execution 
or delivery of the land in Equity, and how it was to 
be obtained. Thiis, in Beckett v. Buckley^ it was 
decided that where there was a prior mortgage, the 
judgment creditor might in one and the same suit 
redeem that mortgage, and having thus obtained a 
charge by equitable execution go on to foreclose the 
mortgagor, and was not bound first to apply to the 
Court of Equity to give equitable execution, and then 
by a separate proceeding to obtain a sale under the 
4th section. W^e^^s v. A7^p{H ^ went further. In that 
case, where a judgment creditor who had sued out an 
elegit could not obtain dehvery by the sheriff of the 
debtor's lands, by reason of the legal estate being 
outstanding, and the existence of prior incumbrances, 
it was held that he was not bound to redeem such 

1 17 Eq, 435. ' 18 Eq. 298. 
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prior incumbrances, but was entitled to equitable 
execution, and could obtain for that purpose a decree 
for the appointment of a receiver, and for sale, in a 
suit to which the debtor and the siibsequent incum- 
brancers alone were parties — the receiver being of 
course appointed without prejudice to the rights of 
the prior incumbrancers/ 

In that case the order was made at the hearing, 
but in a more recent case of the Anglo-Italian Bank 
V. Davies^ where a creditor who had recovered judg- 
ment in an action in the Chancery Division for pay- 
ment of a sum of money, sued out an elegit against 
his debtor, whose only interest in land was an equity 
of redemption in fee, and then commenced an action 
in the Chancery DiAdsion, claiming to have it declared 
that he was entitled to a charge on the land, and to 
have that charge enforced by sale, foreclosure, dehvery 
in execution, or othervdse, and asking for a receiver, 
it was held that he was entitled to a receiver on 
interlocutory application ; for that the appointment 
of a receiver was in fact a dehvery of the land 
under " other lawful authority •" that such appoint- 
ment might have been obtained upon motion before 
the Judicature Act, 1873, and could d, fortiori be 
obtained under the enlarged powers of appointing 
receivers given by that Act. 

In each of the above-mentioned cases a writ of 
elegit had been sued out, but the reasoning adopted 

1 18 Eq. p. 300, where see form of Decree. 
^ 9 Ch. D. 275, 293. 
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in them involved the proposition, that where there 
could be no legal execution, the mere appointment of 
a receiver amounted to an equitable execution by 
" lawful authority ;" and it has accordingly been held, 
that where a judgment creditor, who had become 
transferee of a legal mortgage of leasehold estate 
belonging to the debtor, obtained, in an action in the 
Chancery Division for an account and payment of 
what was due on both mortgage and judgment, an 
appointment of a receiver without having previously 
sued out an elegit, such an appointment was a suffi- 
cient dehvery in execution to make him a secured 
creditor within the meaning of section 16, sub-sec- 
tion 5; of the Bankruptcy Act, 1869, and he was 
accordingly entitled to hold the lands comprised in 
the mortgage deed as a security for his judgment as 
well as for his mortgage debt/ 

Lord Justice Thesiger in that case expressed his 
opinion that the judgment creditor, when so secured, 
was not subject to any of the limitations to which a 
judgment creditor is subjected by the provisions of 
the 13th section of 1 & 2 Vict. c. 110, but there was 
no actual decision on the point. 

Of course all secured creditors are entitled to 
enforce their respective charges or liens against 
such parts of the testator's property as may be 
subject to them, independently of any general 
administration of the testator's assets. But the pos- 
session of a specific security, though it may modify, 

' Ex parte Evans, 11 Ch. D. 691 ; 13 Ch. D. 252. 
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does not take away the right to sue for general 
administration. Thus a mortgagee, who has reason 
to believe his security deficient, may bring his action 
against the personal and real representatives of his 
deceased mortgagor (whose estate I assume to be 
solvent), and obtain a judgment for an account of 
what was due to him for principal and interest on 
such mortgage and for costs, followed by a direction 
that the mortgaged property shall be sold, and the 
proceeds applied in payment of what shall be certi- 
fied as so due to the plaintifi", the proceeds of such 
sale in the meantime being brought into Court to a 
separate account. And the judgment then goes on 
to declare, that, if those proceeds shall be insufficient 
to pay the amount due to the plaintiff for prin- 
cipal, interest, and costs, he is entitled to have 
the deficiency made up out of the assets of the 
testator in a due course of administration, and thence- 
forward the judgment would proceed in the usual 
form in a creditor's action. 
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CHAPTER IV. 

RIGHTS OF CREDITOR PLAINTIFF. 

I HAVE assumed the action to be brought by some 
creditor of the testator on behalf not only of himself 
but of all the other creditors. Speaking generally, 
any creditor for value may bring such an action ; 
and we have seen, that even a person who claims 
under a voluntary bond or covenant is so far re- 
garded as a creditor that he is held to be a proper 
party to sue as plaintiff.^ 

Before the Judicature Acts, a debt, being a 
chose in action, was incapable of being assigned at 
Common Law, and a voluntary assignee therefore of 
a debt was unable to bring a creditor's action, as he 
had no legal status, and Equity would not assist a 
volunteer.^ Now, however, the voluntary assignee 
of a debt, who comes within the provisions of the 
Judicature Act, 1873,^ is entitled to the same 
remedies as his assignor, and can therefore institute 
a creditor's action. 

There are two other classes of creditors, the 

^ Watson V. Parker, 6 Beav. 283. 
' Seioell V. Moxsy, 2 Sim. N. S. 189. 
Sect. 25, sub-s. 6. 
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foundation of wtose right to be plaintiffs in such an 
action requires rather more specific notice. 

I. Creditors in respect of partnership debts. 

Suppose a testator at the time of his death was a 
partner in a partnership firm, and that some of the 
partnership debts then remained unpaid, there is no 
doubt, that a creditor of the firm has a right to 
institute proceedings to obtain payment of his own 
and the other partnership debts out of the assets of 
the deceased partner. 

Bvit on what ground should a creditor, who had 
contracted a debt with a firm consisting (say) of A. B. 
and C. be entitled to claim repayment of the whole 
of that debt from the estate of A., merely because A. 
happened to have died ? 

The answer to this question appears more difficult, 
if we remember that at Common Law, when a 
partner died, the liabihties of the partnership, being 
joint, survived to the surviving partners, so that they 
were the only persons against whom any Common 
Law action could be brought in respect of a partner- 
ship contract. 

It would seem a simple solution of the difficulty 
to say, that which is stated too broadly in some 
reported cases, and in some text-books, viz., that 
while partnership contracts were joint at Common 
Law, they were joint and several in Equity ; and 
that it was therefore in the option of the creditor to 
pursue either his joint or his several remedy. But 
if that were the explanation, the creditor, electing to 
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come against the estate of the deceased partner, 
would come as a separate creditor, and ought to be 
entitled to rank with his other separate creditors. 
We shall find, however, that Equity has not placed 
partnership debts in the same position as separate 
debts, either in the administration of the estates of 
deceased partners, or in the administration in Courts 
of Bankruptcy which exercise an equitable as well 
as a legal jurisdiction. We must look further, there- 
fore, to find a satisfactory answer to the question. 

The beneficial interest of partners was from very 
early times derived from the Lex Mercatoria, which 
negatived survivorship ; and accordingly when a 
partner died, the beneficial interest which he had in 
the firm at the time of his death remained unafiected 
by it, and his personal representatives were entitled 
to have that interest ascertained and accounted for 
to them.-^ 

The partnership being dissolved by the death of 
the partner, it thenceforward subsisted only for the 
purposes of liquidation, and it devolved upon the 
surviving partners to wind it up by discharging the 
partnership debts, and dividing the remaining balance 
in their hands amongst themselves and the estate of 
their deceased partner according to their respective 
interests ; or, if the partnership assets proved insuf- 
ficient for the payment of the partnership debts, by 
claiming from the estate of the deceased partner a 
proportionate contribution. 

^ Devaynes v. Noble, Sleech's Case, 1 Meriv. 563. 
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It has been suggested, that the right of the 
creditor of the firm to come against the estate of the 
deceased partner for the payment of the partnership 
debts arose indirectly from this necessity of adjusting 
inte)' se the respective rights of the surviving and 
the deceased partners. But this would be to make 
the creditor's rights dependent upon the state of 
account between the partners themselves ; whereas 
it is clear that the creditor could, irrespective of the 
state of such account, obtain a judgment for the 
payment out of the deceased partner's estate of the 
joint debts.^ 

The real origin and limitations of the rule have 
been laid down in several recent cases. In Beresford 
V. Broivning^ Lord Justice James says, with reference 
to the rule, that the liability of partners is in Equity 
joint and several : " That is the usual form of ex- 
pressing the rule, but it would be more acciirate to 
say that so far as regards partners, where there is ui 
Equity no survivorship of property, there is in Equity 
no survivorship of liability ; " and in Kendall v. 
Hamilton^ Lord Justice Cotton delivering the judg- 
ment of the Court (Brett, Cotton and Thesiger,L. J.J.) 
says : " In our opinion, instead of holding that the 
cases estabhsh the principle, that all partnership or 
mercantile contracts are for all purposes several as 
well as joint, it is more correct to say that relief was 

1 See Kendall v. Hamilton, 4 App. Ca. 538, 539. 
'' 1 Ch. D. 34. 
' 3 C. P. D. 408. 
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originally given in those cases as a consequence which 
Equity attributed to the rule, 'Jus aco'esceiidi inter 
mercatores locum non habet' (namely), that as the 
estate of the deceased notwithstanding his death re- 
tained an interest in the partnership property, his 
estate ought not to be protected or relieved by his 
death from liability in respect of contracts of which 
it still retained the benefit, and that to this extent 
partnership contracts were to be considered several ; 
or, in other words, that in partnership contracts, of 
which the profit does not go exclusively to the sur- 
vivors, there is in the view of a Court of Equity an 
implied stipulation that in the event of the death of 
any of the contractors his estate shall still remain 
liable, a..nd that in this way the estate of each partner 
is in Equity severally liable." And in the same case 
on Appeal to the House of Lords,^ Lord Selborne, 
after stating that in these partnership cases Equity 
controlled, " intei' mercatores," the legal effect of sur- 
vivorship, adds : " The partnership is dissolved by 
death ; but in Equity it is taken as still subsisting for 
every jDurpose of liquidation, just as if it had been dis- 
solved irder vivos, and the creditors are taken as still 
creditors of that partnership. What was before joint 
thus becomes several by the dissolution, and by the 
exclusion in Equity of the survivorship which takes 
effect in Law ; and although, when this laile was first 
established, it might well have been doubted whether 
it did not give creditors rights for which they had 
' .See KeiiiiaH v. Uiainlton, -1 App. Cn. fioO. 
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never contracted, there can be no doubt, after it had 
once become a settled rule, that the rights resulting 
from it were necessarily implied in all subsequent 
onerous contracts by co-partners. For this purpose 
(and, as it seems to me, for this purpose only, and 
only by the operation of death) all such contracts 
may be described as in Equity joint and several." 

The liability of the deceased partner's estate being 
thus consequent upon, and in a certain sense corre- 
lative with, his beneficial interest in the firm, it 
would follow that the equitable rule, which always 
obtained in bankruptcy, that no joint creditor of a 
partnership could ever claim against the separate 
estate of one of the partners in competition with the 
separate creditors of that partner, should apply equally 
to the administration of assets ; and it has accordingly 
been long held that under an administration decree 
the joint creditors were not entitled to stand in the 
same position with the separate creditors, but could 
only claim the surplus which remained after satisfac- 
tion of the separate debts. ^ 

In an action, therefore, by a joint creditor of a 
deceased partner for administration, the form of judg- 
ment is as follows : First, a declaration that all persons 
who are creditors of the deceased are entitled to the 
benefit of the judgment. Then, a declaration that 
the surplus of the deceased partner's estate, after 
satisfying his funeral expenses and separate debts, 

1 GviqiY. Glwu'cll, 9 Ves. 118; Lodge v. Pri chard, 1 De G. 
J, & S. 610. 



JUDGMENT IN ACTION BY JOINT CREDITOR. 47 

was liable in equity at the time of his death to the 
joint debts of the firm, but without prejudice to the 
liability of the surviving partners, as between them- 
selves and the deceased partner's estate. Then, a 
reference to take an account of the separate debts of 
the deceased, and of his funeral expenses, and of the 
debts of the firm. Then follow the usual accounts 
of the personal estate of the deceased, and a direc- 
tion that it should be applied in the first instance in 
the payment of his separate debts and funeral ex- 
penses in a due course of administration, and then in 
payment of the joint debts of the firm.^ 

The surviving, partners were always held necessary 
parties to a creditor's suit against the estate of a 
deceased partner for payment of the partnership debts; 
for not only were they interested in the account, but 
their absence might prejudice the deceased partner's 
estate, for they might themselves have paid or satisfied 
the debt. And now, since the Judicature Acts, in an 
action by a creditor against the surviving partners 
and the executors of a deceased partner, judgment 
would probably be obtained against them all, the 
judgment against the executors being limited to the 
assets of the deceased partner.^ 

It must be observed, however, that the above-men- 

' See Hills v. McBae, 9 Hare, 297 ; Seton on Decrees, 4tli ed., 
p. 1211, where the surviving partner was not originally a party, 
hut was to be summoned to attend on the prosecution of the in- 
quiries as to the joint dehts. 

^ See Lindley, J., on Partnership, 4th ed., vol. ii. )i. 1051. 



48 RIGHTS OF CUBDITOR PLAINTIFF. 

tioned form of judgment only applied where the 
estate of the deceased partner was not perfectly 
solvent. If that estate is known to be capable of 
meeting every claim, whether joint or several, which 
can be made upon it, no distinction need be drawn 
between the joint and separate creditors, for as all 
would receive payment their priorities would be im- 
material ; and if a joint debt happened to be dis- 
charged out of separate estate, the surviving partners 
would have to allow it as so much paid ou the part- 
nership account, and would give credit accordingly 
for it in ascertaining the beneficial interest of the 
deceased partner in the firm. And no distinction is 
drawn between joint and separate debts where there 
is no joint estate. 

II. Official liquidators of a company being wound 
up under the Companies Act, 1862. 

Under the 76th section of that Act the personal 
representatives, heirs, or devisees of any deceased 
contributory are made liable in due course of ad- 
ministration to contribute to the assets of the com- 
pany in discharge of such contributory 's liabihty ; 
arid the 10.5th section provides that if the personal 
representative of a deceased contributory makes de- 
fault in paying any sum ordered to be paid by him, 
proceedings may be taken for administering the real 
and personal estates of such deceased contributory, 
or either of such estates. 

It has accordingly been held, that an official 
liquidator (who, under the 95th section, is the per- 
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son empowered to bring or defend any action in the 
name and on behalf of the company) rightly in- 
stituted a suit in the case of an unregistered company 
on behalf of himself and all the other creditors 
against the personal representatives and devisees of 
a deceased contributorv, for administration of his 
estate, and for payment of calls. ^ 

Although I have only spoken of actions brought 
by creditors, I need hardly say that any action 
brought for the administration of the personal estate, 
whether by the personal representative himself, or 
by legatees, or by residuary legatees or next-of-kin, 
would necessarily involve, as a preliminary to the 
ulterior relief sought, the ascertainment of the 
funeral and testamentary expenses and debts, and 
the application of the assets in their payment. 

' Tunjuand v. Kirby, 4 Eq. 123. 
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RELIEF AGAINST PERSONAL REPRESENTATIVE. 

As a general rale, the only necessary defendant to 
a creditor's action for administration of the personal 
estate is the legal personal representative, inasmuch 
as he represents the whole of that estate, and is the 
only person who by law is liable to pay the debts. 
Hence, in case of intestacy, a general administrator 
is a necessary party, and not merely an administrator 
ad litem -^ and it has been held (thougb on this point 
there has been a difference of opinion) that no decree 
can be made for general administration, unless the 
legal personal representative is a party, though an 
executor de son tort may be before the Court. ^ 

As to the relief which is given against the per- 
sonal representative, it will be observed that in the 
simple form of judgment in the creditor's action, 
which I have assumed, the account is confined to 
such personal estate as came to his hands, or to the 
hands of any other person by his order, or for his use. 

1 Dowdesioell v. Dowdesioell, 9 Ch. D. 294. 
^ Rowsell V. Morris, 17 Eq. 20. But see Amhlei- v. Lindsay, 
3 Ch. D. 198. 
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But the personal representative has not only the 
duty imposed upon him of getting in the assets, but 
he has, by law, an absolute right of disposal over 
them, and the widest powers as to the payment, com- 
promise, and arrangement of the various debts and 
liabilities/ He may neglect or abuse these duties 
and powers, or, in technical language, may be guilty 
of " wilful neglect and default " in the discharge of 
his office. And in that case the plaintiff is entitled 
to very different relief, viz., to an order against him 
for an account, not only of what has been actually 
received, but of what, but for his wilful neglect or 
default, would have been received by him. 

These two 'forms of account are essentially distinct 
from each other, and rest upon totally different prin- 
ciples. The one depends upon the mere fact of the 
personal representative being an accounting party ; 
the other is entirely based upon, and necessarily pre- 
supposes, some misconduct on his part.^ The former, 
therefore, is a matter of course ; the latter can only 
be obtained upon a special ground being laid for it ; 
and for that purpose it is necessary that wilful neglect 
or default should be suggested in the pleadings, and 
that at least one case of it should be proved at the 
hearing. 

There cannot be a better illustration of the dif- 
ferent nature of the two forms of account, than a 



^ See 23 & 24 Vict. c. 145, s. 30. 
^ Partington v. Reynolds, 4 Dr. 253. 

E2 
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difficulty which has often arisen in practice, and has 
been the subject of some recent decisions. 

Suppose a plaintiff after having obtained the usual 
administration judgment should afterwards, in the 
course of taking the accounts, or otherwise, ascertain 
that the personal representative had been guilty of 
wilful neglect or default with reference to the same 
estate. Now before the Judicature Acts, it was held 
that the plaintiff could not obtain an account with 
wilful neglect and default by means of a simple sup- 
plentental bill, as such a bill could only be filed in 
furtherai:ice of the original decree ; but he was com- 
pelled to obtain the leave of the Covirt to file, what 
was in fact in the nature of a Bill of Review, on the 
ground that the new relief sought was inconsistent 
with the principle of the former decree.^ 

It has been held that no substantial alteration has 
been made in this respect by the Judicature Acts ; 
that a direction charging a personal representative 
with wilful neglect or default cannot be given unless 
it is so charged in the pleadings ; that such a charge 
if not originally pleaded can be intrpduced by amend- 
ment if before judgment f but that after a common 
judgment against a personal representative, the 
plaintiff" cannot maintain a subsequent action against 
the same defendant for the purpose of charging him 



1 Hodson^. Bull, 1 Phill. 177; Taylor y. Taylor, 1 Mac. S;. G. 
397. 

^ See Mayer v. Murray, 8 Ch. D. 424. 
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witli wilful neglect or default, unless he has obtained 
the leave of the Court to bring such action.'^ 

It should be observed that the rule established in 
Hodson V. Ball did not apply with reference to 
defendants, for they might, without leave, file after 
decree a supplemental bill, charging an executor with 
wilful neglect or default ; ^ and this would, d, fortiori, 
be the case since the Judicature Acts. 

There are other special forms of relief given against 
executors, depending upon the particular nature of 
each case ; as (e. g.), where they have been fixed* with 
an occupation rent for improperly occupying the tes- 
tator's property ; or have been held chargeable with 
interest, either with or without rests on balances 
remaining in their hands, or in the hands of their 
bankers ; or with interest on the ground that they 
have mixed their testator's assets with their own 
money, or appropriated them to their own use, or 
employed them in trade, in which last case an option 
is given of taking, in lieu of interest, the actual 
profits realized. But into these details I do not 
propose further to enter. 

To the rule which makes the personal represen- 
tative the necessary defendant to an action by a 
creditor for the administration of the personal estate 
there are two exceptions : — 

^ Laming v. Oee, 10 Ch. D. 715, and Barber v. Mackrell, 12 
Ch. D. 534. 

^ Berrow y. Morris, 10 Beav. 437. 
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1. Where the estate has been completely adminis- 
tered under the direction of the Court. 

For in such a case the personal representative 
would have been discharged from all liability to 
creditors, and if a creditor sought afterwards to sue 
for a subsequently accruing debt, his only remedy 
would be to follow the assets into the hands of the 
person into whose possession they had come, viz., 
the residuary legatee or next of kin.-^ 

2. Where the regular notices had been given, and 
distribution made under section 29 of the 22nd and 
23rd Vict. c. 35, the protection afforded by that 
statute to the personal representative being the same 
as if he had administered the estate xmder a 
decree. 

Both these exceptions proceed upon the principle 
that the liability of the personal representative, as 
between himself and the creditors, had in both cases 
ceased to exist, and that the only rehef to which the 
unpaid creditor could be entitled, would be an order 
directing the residuary legatee or next of kin to refund 
whatever might be necessary for the j)ayment of the 
debt — a relief with which the personal representative 
had no concern. 

But where the personal representative had adminis- 
tered the estate out of Court, and therefore upon 
his own responsibility, his liability to any creditor 



' Thomas v. Griffiths, 2 GifF. 504, 2 Be. G. F. & J. 555. 
" Clegij V. Rowland, 3 Eq. 368. 



WHERE PERSONAL REPRESENTATIVE NOT DEPENDANT. 55 

who happened to remain unpaid would, primd facie, 
continue, though if required to pay a debt, of which 
at the time of distribution of the assets he had no 
notice, he was held entitled to call upon the residuary 
legatee to refund.'^ In such a case, therefore, the 
personal representative was in ordinary practice made 
a defendant to a suit by a creditor seeking to follow 
the assets. But it may be considered doubtful 
whether he would now be considered a necessary 
party. In a recent case,^ where the plaintiff was a 
creditor of W. who died in the year 1873, having 
appointed executors, and made his widow M.W. his 
residuary legatee, M.W. died in the year 1877, having 
appointed the defendant A. her residuary legatee, who 
subsequently took out administration to her estate 
with the wiU annexed. The action was brought by 
the creditor against A., but withovit making the sur- 
viving executor of W. a party, it being stated in the 
pleadings that the residuary estate of W. had been 
assigned to A. The statement of claim was demurred 
to, on the ground that the personal representative of 
W. was a necessary party; but the objection was over- 
ruled by L.JJ. Bramwell and Thesiger (dubitante, L.J. 
Baggallay), the "ratio decidendi" being, that if the 
plaintiff" creditor made no claim against the personal 
representative, but contented himself with merely 
following the assets, he was not bound to make the 

1 See Jervis v. Wblfestan, 18 Eq. 18. Compared with Taylo 
V. Taylor, 10 Eq. 477. 

" Hunter v. Young, 4 Exch. D. 256. 
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personal repvesentative a party, and that if the 
residuary legatee, in order to adjust anyrights between 
himself and the personal representative, required the 
presence ol the latter in the action, the machinery 
provided by the 1 7th Eule of Order XVI. of the rules 
under the Judicature Acts effectually enabled him to 
be brought before the Court as a third party. 

But where any part of the assets remained undis- 
tributed by the Court, a creditor might, as an ordinary 
rule, claim payment of his debt out of that part, pro- 
vided he had been guilty of no wilful default, and of 
no want of reasonable diligence.^ 

He would be generally, however, put upon terms 
not to disturb any past distribution, and if the undis- 
tributed assets consisted of an aliquot share belonging 
to one of a class of residuary legatees, the creditor 
would only be entitled to receive that proportion of 
his debt, which the remaining share bore to the dis- 
tributed shares.^ 

^ Broion v. Lake, 1 De G. & Sm. 149 ; Hicks v. May, 13 
Cb. D. 236. But see Cuttell v. Simions, 8 Beav. 2+3. 
" Greig v. Somerville, 1 E. & M. 338. 
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CHAPTEK VI. 

ADMINISTRATION OF REAL ESTATE. 

I HAVE hitherto assumed all the debts of the 
testator to be paid out of his general personal estate, 
consisting of legal assets. But in many cases the 
personalty would prove insufficient for that purpose, 
and recourse must then be had to the debtor's real 
estate to make up the deficiency. 

This brings me to the next question, how and to 
what extent real estate is applicable for the payment 
of debts — a question which it is impossible to answer 
without some previous acquaintance with the succes- 
sive steps by which the present state of the law upon 
the subject has been attained. 

The general personal estate was, as I have said, the 
primary fund for the payment of debts. This was, in 
fact, considered one of the liberties of the subject, for 
Magna Charta contained a stipulation that no land 
or rent should be seized for a debt as long as the 
debtor's chattels were sufficient for its payment. 

But, certainly, as early as the reign of Edward I., 
a creditor whose debt was due upon a bond or 
covenant, which in express terms bound the heirs. 
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could, at Common Law bring an action of debt or 
covenant, as the case might be, against the heir of his 
debtor, for the payment of the debt out of any free- 
hold land descended to him. I have already pointed 
out that in that case the right of the creditor did not 
rest upon the ground that the land was actually 
charged with the debt, but that the fact of the heir 
being named in the instrument was considered to 
impose upon him a personal liability to discharge the 
obligation to the extent of the descended assets. And 
when judgment was obtained in the action against 
him, execution issued under the Statute of Westmin- 
ster against the descended realty in his hands. 

This remedy was confined to freehold lands, and to 
instruments executed by the debtors in which the 
heirs were expressly named. 

If a debt, therefore, was owing by simple contract, 
or by specialty not binding the heirs, there was no 
remedy against the real estate. But even if the 
heirs were bound, there was a very easy method of 
evading the payment. For, by the Statute of Wills 
(the 32 Henry VIIT. c. 1), power was given to 
devise real estate. If a testator, therefore, devised 
his lands, the heir, if an action were brought against 
him, could, of course, successfully plead that he had 
received no land by descent ; and thus the devisee, 
against whom there was no right of action, might, 
though entitled only by bounty, derive from the 
testator the enjoyment of a large landed property, 
while the creditors remained unpaid. 
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But even if the debtor were honest enough to allow 
his lands to descend, his heir could himself as effec- 
tually defraud the creditors ; for if, before the creditor 
had brought any action against him, the heir sold 
the descended lands and received the purchase-money, 
he could plead to the action that he had parted with, 
and was no longer ia possession of, the descended 
estate. This was a perfectly good plea ; for, there 
being no specific charge of the debt upon the lands 
until the creditors had taken them in execution 
under the judgment obtained in the action, the pur- 
chaser from the heir had acquired as against the 
creditor an unimpeachable title. The injustice lay 
in the fact that, whUe the creditor had thus lost 
his remedy against the real estate, the heir was 
allowed to retain for his own benefit the purchase- 
money. 

This wrong was too flagrant to last, and accordingly, 
by the Statute of Fraudulent Devises (the 3 Wm. 
and Mary, c. 14), it was enacted to the effect, that 
devises should be fraudulent and void as against 
specialty creditors where the heirs were bound, and 
that the devisee should be liable jointly with the 
heir on a specialty recoverable by an action of debt, 
and that if any heir or devisee should alien descended 
or devised lands before action brought, he was to be 
answerable for the value of the lands so aliened. 

This was a great step in advance, but the remedy 
was deficient in several important particulars : first, 
the action was to be brought against the heir and 
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devisee joiatly, and if, therefore, there was no heir, 
as no proceedings could be taken against the lord 
claiming by escheat, there could be no action, and 
the specialty creditor had no remedy ; ^ secondly, the 
action was to be an action of debt, and it could only 
be brought when the claim was for a debt recoverable 
in that particular form of action.^ This gave rise to 
nice distinctions. Thus, on the principle that to 
bring a case within the statute the relation of debtor 
and creditor must actually subsist between the parties 
in the lifetime of both, it was held that the statute 
did not include a claim under a covenant entered into 
by a person as surety for another to pay a sum as liqui- 
dated damages where no breach of the covenant had 
occurred during the surety's lifetime f but it was 
held to comprise a debt due on a covenant which was 
debitum in presenti, though solvendum infuturo} 

Up to this time there had been nothing to subject 
real, estate to specialty debts where the heirs were 
not expressly bound, or to simple contract debts ; 
but it was monstrous that in a commercial country 
persons engaged in trade and subject to the bank- 
ruptcy laws should be able to give away by devise 
their real estate, while it might be exempt from the 
payment of a great part of their debts. The first 
statute which sought to remedy this evil was the 

1 Hunting v. Sheldrake, 9 M. & W. 256. 

2 Wilson V. Knubley, 7 East. 128. 

3 Farley v. Briant, 3 Ad. &, E. 8,39; Morse v. Tticker, 5 Hare, 79. 

4 Ooope V. Cresswell, 2 Eq. 106; 2 Cli. App. 112. 
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47 Geo. III. c. 74 (Sir Samuel Romilly's Act), by 
which it was enacted, that if a debtor was at the 
time of his death a trader within the bankruptcy 
laws, his freehold estates (not subjected by will to 
the payment of his debts) should be assets to be 
administered in a Court of Equity for the payment 
of his simple contract as well as his specialty debts, 
and specialty debts, in which heirs were bound, 
were to be first paid. This statute comprised every 
species of debt, but it was restricted in its operation 
to persons who were at the time of their death subject 
to the bankruptcy laws, and, therefore, not only 
excluded large bodies of debtors, but did not even 
comprise those who had been traders, but had before 
their death retired from business.^ 

Then foUowed the 1 1 Geo. IV. & 1 Wm. IV. c. 
47, which repealed the former Acts, but re-enacted 
them with various amendments and additional pro- 
visions, one of the most important of which was that 
the creditor was to be allowed to bring his action of 
debt or covenant not against the heir and devisee 
jointly, but against the heir or devisee. 

AU the above statutes provided that no land bond 
Jide aliened before action brought should be subject 
to execution; still maintaining, therefore, the original 
principle, that the debt did not itself operate as a 
specific charge upon the real estate, but only gave a 
right of action in respect of it. 

The next statute was the 3 & 4 Wm. IV. c. 104, 
' Keene v. Riley, 3 Meriv. 436. 



62 ADMINISTRATION OP REAL ESTATE. 

which, after reciting that it was expedient that the 
payment of the debts of all persons should be secured 
more effectually, enacted "that from and after the 
29th of August, 1833, when any person shall die 
seized of or entitled to any estate or interest in lands, 
tenements, or hereditaments, corporeal or incorporeal, 
or other real estate, whether freehold, customary- 
hold, or copyhold, which he shall not by his last will 
have charged with or devised subject to the payment 
of his debts, the same shall be assets to be ad- 
ministered in Courts of Equity for the payment of 
the just debts of such persons, as well debts due 
on simple contract as on specialty; and that the 
heir or heirs at law, customary heir or heirs, devisee 
or devisees of such debtor shall be liable to aU the 
same suits in equity, at the suit of any of the 
creditors of such debtor, whether creditors by simple 
contract or by specialty, as the heir or heirs at law, 
devisee or devisees, of any person or persons who 
died seized of freehold estates was or were before 
the passing of this Act liable in respect of such free- 
hold estates at the suit of, the creditors by specialty, 
in which the heirs were bound : Provided always, 
that in the administration of assets by Courts of 
Equity under and by virtue of this Act, all creditors 
by specialty in which the heirs are bound shall be 
paid the full amount of the debts due to them before 
any of the creditors by simple contract or by specialty 
in which the heirs are not bound shall be paid any 
part of their demands." 
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This statute was partly a step in advance and was 
partly retrograde. It was in advance, for it included 
all persons, and a liberal interpretation was given to 
the word " debts," so as to comprise not only debts 
of every description actually due at the testator's 
death, but all liabilities which might result out of 
the obligations entered into by him during his life- 
time.^ It also expressly iacluded copyholds, and 
every other species of real estate, and, for the first 
time, declared the lands themselves, and not the 
mere estate or interest of the heir or devisee therein, 
assets, for the payment of the debts ; so that when a 
testator died without heirs, it was held that as 
against the lord claiming by escheat, the real estate 
was under the statute liable to such payment.^ 

On the other hand, by its extension to all real 
estate, except estates charged with or devised subject 
to debts, and by the preference given, in every case, 
to creditors by specialty in which the heirs were 
bound, it had the effect of enlarging the area of legal 
assets, for it gave priority to a particular class of 
creditors in respect of property which had previously 
been equitable assets, and distributable, therefore, 
pari passu. Thus an equity of redemption of a 
mortgage in fee, which could not have been recover- 
able by an executor, and was, therefore, held to be 
equitable assets, became under the statute applicable 

1 Hamer's Devisees Case, 2 D. M. & Gr. 366. 

2 Evans v. Brown, 5 Hare, 114 ; Viscount Downe v. Morris, 3 
Hare, 394, 
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as to specialty debts, binding the heirs in the same 
manner as legal assets.^ 

But the remedy under this statute could only be 
pursued in the Courts of Equity, and the land itself 
■was so far considered assets, that, although the words 
of the Act are "at the suit of the creditors," Equity 
always claimed jurisdiction to administer the real 
estate for the payment of debts at the suit of any 
person interested in such real estate under the 
will/ 

Until, however, a decree for administration was 
actually obtained, there was no such charge attached 
to the land as could affect the capacity of an heir 
or devisee to make a good title to a bond fide pur- 
chaser.^ 

It has, accordingly, been repeatedly decided under 
this, as well as under the earlier statutes, that when 
the heir or devisee had before suit or action brought, 
aliened for value land of an ancestor or testator, the 
land in the hands of the alienee was not liable for 
debts, though the heir or devisee remained personally 
liable to the extent of the value of the land aliened.^ 

Some important questions have arisen as to what 
constituted such alienation. 

The bankruptcy of the heir was early held not to 

' Foster v. Hcmdlcy, 1 Sim. (N. S.) 200. 

2 Price V. Price, 15 Sim. 484; Dinninr/ v. Henderson, 2 Coll. 
330; Kinderley v. Jervis, 22 Beav. 1. 

' SpacJmian v. Timbrell, 8 Sim. 253 ; Richardson v. Hortan, 7 
Beav. 112. 
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amount to it, as the assignee in bankruptcy merely 
stood in the place of the bankrupt ;^ nor did a con- 
veyance by old to new trustees, for such a deed did 
not affect the beneficial interests;^ nor was there such 
alienation, where an infant heiress covenanted to 
settle a descended estate, for it was an agreement 
never carried into effect f nor where judgment was 
entered up against an heir for his own debt, for a 
judgment was only intended to operate as a charge 
on those lands of the debtor of which he had a 
right to deem himself the beneficial owner.* 

Considerable difference of opinion has arisen 
whether if an heir or devisee deposited title deeds 
of an estate to secure his own debt (where in fact 
the alienation was only equitable), the equitable 
mortgagee was entitled to priority over the creditor 
of the ancestor or testator. The affirmative was held 
in a case of £lx parte Baine.^ 

But in Carter v. Sanders,^ V.-C Kindersley 
decided, that although a creditor could not pursue 
the title deeds in the hands of an alienee, when 
the heir had conveyed the legal estate, or all the 
interest he had, the same principle did not apply to 
a case where the deeds were merely deposited with 

^ Ex parte Morton, 5 Ves. 449. 

^ Coope V. Gressioell, 2 Ch. App. 112, 122. 

' Pimm V. Insall, 1 Mac. & G. 449. 

* Kinderley v. Jervis, 22 Beav. 1. 

' 1 Mont. "D. & De G. 492. 

" 2 Dr. 248, 256. 
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a creditor for advances. Then came the case of 
Coope V. Cresswell,^ where a testator devised real 
estate to A. B., in trust for C. D. for life, with 
remainder over, and C D. made a mortgage of his 
equitable life interest. It was held in the Court 
below that the devisee in trust was the devisee 
within the meaning of the 3 Wm. & Mary, c. 14, and 
that the mortgage being only equitable did not 
defeat the rights of the creditors. But Lord Chelms- 
ford, L.C., upon appeal, adopting the view that the 
trustees having the legal estate would have been the 
devisees, against whom the action of debt must have 
been brought, and that upon judgment obtained 
against them execution would extend to the whole 
estate, added : " But if any beneficial interest had 
been, bond fide, aliened before action brought, I 
think this Court would, upon application being made 
to it, prevent the interest so aliened from being 
affected by the execution." 

In the case of the British Mutual Investment Com- 
pany v. Smart,''' which arose under the 3 & 4 Wm. IV. 
c. 104, and where a devisee had made an equitable 
deposit with memorandum of charge, V.-C. Hall bad 
reluctantly followed Carter v. Sanders; but the 
Lords Justices reversed his decision, in conformity 
with the case of Ex parte Bainc, and the above- 
mentioned dictum of Lord Chelmsford in Coope v. 
Cressioell. 

1 2 Eq. 106, 2 Ch. App. 112, 122. 
' 10 Ch. App. 567. 
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Lord Justice James, in his judgment (p. 576), says : 
" The property is assets to be administered by this 
Court. There is that which in this Court is as com- 
plete an alienation of it as between the alienee and 
alienor as if it had been made under seal, and there 
is no question of either party having or obtaining a 
legal estate as purchaser for valuable consideration 
without notice. No question of that kind arises, no 
legal estate intervenes here. It simply is, that the 
one man has a right to have an equitable execution 
against the estate of his debtor in the same way as 
another creditor would have had a right to a legal 
execution. Then another creditor says : ' Before you 
applied for equitable execution, I had obtained an 
equitable alienation.' In my opinion that equitable 
alienation takes precedence of the equitable execu- 
tion, which the man was entitled to have by a suit 
in this Court." 

The judgment of Lord Justice Mellish (p. 577) 
contains a very valuable statement of the history 
and nature of the liabilities of the heir and devisee, 
but in p. 578, with reference to the statute 3 & 4 
Wm. IV. c. 104, the words "equitable assets" have 
crept into the report in place of what was evidently 
intended — "assets administered in Equity." 

The next statute bearing on this subject was the 
32 & 33 Vict. c. 46, to which I have already referred, 
and which in most cases has now abolished the dis- 
tinction between specialty and simple contract debts. 
This statute is general in its terms, and is not 

f2 
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confined to the administration of assets in Courts 
of Equity. 

Thus, by slow and hesitating steps, did the Legis- 
lature pass from the grossest injustice to comparative 
honesty ; each step in its progress bringing the ad- 
ministration of assets nearer to that position, which 
had from very early times been occupied by the 
Courts of Equity, and had been maintained by them 
throughout in all matters within their own peculiar 
jurisdiction. 

None of tbe above-mentioned statutes purported 
to interfere with any testamentary dispositions pro- 
viding either by way of trust, or charge, for the pay- 
ment of debts. These are always administered as 
equitable assets, and the debts are accordingly paid 
out of them pari passu amongst all the creditors for 
value, even though the trustee, or person empowered 
to sell, happens to be an executor. And under such 
trusts or charges the creditor has, from the first, an 
actual lien upon the real estate. 

In order to secure the widest possible effect to its 
own principles Equity strained every nerve to spell 
out of wills an intention to charge the realty with 
the testator's debts, in conformity with the early 
dictum of Lord Camden in Silk v. Prime,^ that it 
is " a good rule of expounding wills to make them 
speak in favour of equitable assets, if it may be 
done." 

I shall not refer in detail to the cases in which the 
' I Bro. C. C. 139. 
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real estate of the testator tas been held so charged. 
They are very -numerous, depend to a great extent 
upon the particular expressions iised, and are to 
be found in extenso in the several treatises upon 
wills. 

It will be suJBGcient for my present purpose to men- 
tion only one or two of the leading rules. Thus, 
after some fluctuation of opinion, it was held that 
the mere declaration by a testator in the most 
general terms that his debts were to be paid, if 
accompanied with an expression of intention to dis- 
pose of his real estate, raised a sufficient presumption 
that that real estate was charged with the debts in 
aid of the personalty.^ The principle of this rule was 
that such a declaration by a testator at the com- 
mencement of his will imported into it a general and 
primary purpose, that the payment of his debts and 
funeral and testamentary expenses should precede 
any dispositions which he might stibsequently make 
of his property, whether real or personal.^ This pre- 
sumption might of course be rebutted, but only by 
a clear intention to the contrary. Such intention 
was evinced by a direction that the debts were to be 
paid by the testator's executors, which would neces- 
sarily imply that they were to be paid out of the 
assets coming to the executor's hands. If, therefore, 
the executors took only that, which the law gave 

^ Shallcross v. Finden, 3 Ves. 738 ; Cook v. Bawson, 29 Beav. 
123. 

^ See Clifford v. Lewis, 6 Madd. 38. 
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them, viz., the personal estate, such a direction 
would create no charge on the realty; but if real 
estate was devised to the executors, it was con- 
sidered that the testator had imposed upon them the 
duty of paying the debts to the extent of the pro- 
perty which might be so devised ; unless, from the 
nature of the devise, a contrary intention might be 
inferred ; as when it was to one of several executors,^ 
or when the executors took in unequal shares,^ or 
only a limited interest,^ or where, under special 
circumstances, the devise to the exectitors was only 
of part of the testator's real estate.* 

Doubts also arose as to the effect which was to 
be given to a charge of debts when the will con- 
tained no express power of sale or mortgage. There 
are many cases in the books involving very nice dis- 
tinctions, and not easily reconcileable with each 
other, as to who was to sell, who could make a good 
title to a purchaser, who could give valid receipts, 
and when the Court of Equity must be applied to as 
a last resort.*^ But these points have become of far 
less practical importance since the statute 22 & 23 
Vict. c. 35, which applies to all wills coming into 
operation after the 13th of August, 1859. 

^ Wan-en v. Demies, 2 M. & K. 49. 
^ Harris v. Watkins, Kay, 438. 

3 Cook V. Dawson, 29 Beav. 123. 

4 Bailey v. Baile%j, 12 Ch. D. 268. 

^ Shaw Y. Borrer, 1 Keen, 577 ; Robinson v. Lowater, 17 Beav. 
592, and 5 D. M. & G. 272 ; Wrigley v. Sykes, 21 Beav. 337. 
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By the 14th section of that statute it was enacted 
to the effect that where, by any will coming into 
operation after that date, a testator charged his real 
estate, or any specific portion of it, with the payment 
of his debts, and devised the estate so charged to 
any trustees or trustee for the whole of his estate or 
interest therein, but without making any express 
provision for raising the debts out of such estate, 
the devisee or devisees in trust, notwithstanding any 
trusts actually declared by the testator, should have 
power to raise such debts by sale or mortgage. And 
by the 1 5th section the power so conferred was to 
extend to all persons in whom the estate devised 
should, for the time being, be vested by survivorship, 
descent, or devise,^ or to any new trustees appointed 
under any power in the will or by the Court. By 
the 1 6th section it was enacted to the effect that if a 
testator who had created such a charge as mentioned 
in the 14th section should not devise the lands so 
charged in such terms as that his whole estate and 
interest therein should become vested in any trustee 
or trustees, the executor or executors for the time 
being should have the power of sale or mortgage, but 
that any sale or mortgage under the Act should 
operate only on the estate and interest, whether legal 
or equitable, of the testator, and should not render it 
unnecessary to get in any outstanding legal estate. 

By the 17th section it was enacted to the effect 

^ It has been suggested wlietlier this section would apply to the 
case of one of two trustees disclaiming. 
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that the purchaser or mortgagee should not be bound 
to inquire whether the powers conferred by the 14th, 
1 5th, and 1 6th sections had been duly exercised ; 
and the 18th section enacted that the Act was not to 
extend to a devise to any person or persons in fee, or 
in tail, or for the testator's whole estate and interest 
charged with debts or legacies, nor should it affect 
the power of any such devisee or devisees to sell or 
mortgage " as he or they may by law now do." This 
last section, when taken in connection with the 14th 
section, clearly refers to beneficial devises. 

This Act seems to provide for raising the debts in 
every case, excepting where the testator has charged 
his debts upon his real estate, and devised it so 
charged for his whole estate and interest to a person 
beneficially, in which case it appears to be assumed 
that the devisee himself can make a good title to a 
purchaser ; or where the testator has charged his 
debts upon his real estate but has no executor, and 
has either made no devise or has made a beneficial 
devise which has lapsed in consequence of the 
devisee's death in the testator's lifetime. In the 
two latter cases it seems the better opinion, that 
recourse must still be had to the assistance of the 
Court. 

Questions have also arisen whether a direction by 
a testator in a will to pay debts out of the rents and 
profits of his real estate has the effect of charging 
the debts upon the corpus of the estate, or only upon 
the annual rents and profits ; and it has been held 
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in a recent case/ after a careful review of all the 
authorities, that, having regard to the fact that debts 
are generally gross sums payable soon after the 
testator's death, it is an established rule of construc- 
tion that a direction • to raise and pay debts out of 
the rents and profits primd facie charges the debts 
vipon the corpus, and that it requires a very strong 
context to overrule that construction. The same 
case also decided that where debts a.re charged on 
settled real estate, the Court, in determining whether 
they should be raised by sale or mortgage, will give 
greater weight to the wishes of the persons whose 
interests in them are immediate, than of those whose 
interests are more remote. 

Where real estate charged with debts is devised 
for the benefit of a tenant for life with remainders 
over, the interest which accrues due upon the debts 
after the testator's death must, in adjusting the rights 
between the tenant for life and remainderman, be, 
according to the ordinary rule, treated as kept down 
by the former;^ and accordingly when debts are 
ordered to be raised hy mortgage of an estate so 
devised, the judgment goes on to direct that the 
tenant for life or person for the time being entitled to 
the rents and profits is to keep down the iaterest on 
the mortgage. 

1 Metcalfe v. Hutcliinson, 1 Ch. D. 591. 
" Marshall v. Growther, 2 Ch. D. 199. 
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CHAPTER VII. 

ORDER OF APPLICATION OF ASSETS. 

In the case which I have previously assumed I 
supposed the testator's personal estate to be sufficient 
for the payment of his funeral and testamentary 
expenses and debts. I -will now assume that his 
personalty was insufficient for that purpose, but that 
he by his will devised all his real estate, which was 
of sufficient value, to a single devisee absolutely. 

In that case the personal estate would still remain 
the primary fund, the real estate being only apphc- 
able upon proof of the personalty being insufficient. 

The judgment, therefore, in the creditor's action, 
to which the devisee must also be a party, after 
directing the same accounts as before of the debts 
and funeral expenses, and of the personal estate, 
and after ordering its application in du.e course of 
administration, would then go on to direct that in 
case the personal estate should be insufficient for the 
payment of such debts and funeral expenses, pro- 
vision should be made for raising the deficiency by 
means of a sale of the real estate. With that view 
an inquiry would be first directed what real estate the 
testator was seized of or entitled to at the time of 
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his death. But that real estate might have been 
mortgaged or otherwise incumbered during the 
testator's lifetime, and his general creditors could 
only make it available for payment of their debts, 
subject to the rights of any such specific incum- 
brancers. When, therefore, the Court directs the 
sale of real estate, there is always an inquiry added 
what incumbrances (if any) affect such estate, or any 
and what parts thereof 

The object is, of course, to effect the sale in the 
most advantageous manner, and this can best be 
done by selling the property free from incumbrances. 
But it can only be thus sold, if and so far as the 
incumbrancers will consent to be paid off, and to 
concur in conveying the estate to the purchaser ;i and 
an account is therefore next directed of what is due 
to such incumbrancers (if any) as shall consent to 
the sale in respect of their incumbrances, and an 
inquiry as to the priorities of such last-mentioned 
incvimbrancers ; and then follows a direction that a 
sufficient part of the testator's real estate to make 
good the deficiency of his personal estate, a,nd, if 
necessary, the whole of such real estate, should be 
sold with the approbation of the judge ^ free from the 
incumbrances (if any) of such of the incumbrancers 
as shall consent to the sale, and subject to the in- 
cumbrances of such of them as shall not consent. 

The Court generally deals with the proceeds of the 

1 WicJcenden v. Rayson, 6 D. M. & G. 210. 
^ Cons. Order 35, rr. 13, 61. 
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sale when the action comes on again on further con- 
sideration, and, in the meantime, it directs the money 
to arise by the sale to be paid into Court to the credit 
of the action, to a separate account, which, in such a 
case, would be intituled " Proceeds of the sale of the 
testator's real estate," subject to further order. It 
then, having regard to the rights of the incumbrancers, 
directs that any part of such money as should arise 
from real estate sold with their consent should be 
applied, in the first place, in payment of what should 
appear to be due to them according to their priorities, 
for every such incumbrancer is held entitled, in pre- 
ference even to the plaintiiTs costs of suit, to receive 
payment of his principal, interest, and costs of sale.^ 
Further consideration is then adjourned, with liberty 
to apply. 

But suppose that the deceased debtor had instead 
of making a will died intestate as to both his personal 
and real estates, so that the former would be vested 
in his administrator, and the latter would have 
descended to his heir at law ; the judgment as to 
the personal estate would in that case be the same as 
before, substituting only the word " administrator " 
for " executor." But when we come to the real estate 
there would be an additional inquiry. It has always 
been the rule of Courts of Equity, and is now similarly 
the rule of the Chancery Division, not to deal with a 

^ Hepworth v. Heslop, 3 Hare, 485 ; Crosse v. General Racer- 
sionary and Investment Co., 3 D. M. & G. 698 ; Berry v. HebUe- 
thwaite, 4 K. & J. 80. In re Maclavlay, 2 D. J. & S. 358. 
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man's property in his absence; and where, therefore, 
any property is vested not in any person or persons 
nominatim, but in persons filling a certain character 
(as heir-at-law, customary heir, or next of kin), or 
described as forming a particular class (as children 
or issue), the Court always directs inquiries, commonly 
called " class inquiries," in order to ascertain who 
such persons are, and wUl, before dealing with their 
interests, satisfy itself that they are sufficiently 
represented in the action. 

In the case, therefore, which I am now supposing, 
the inqiiiries and accounts as to the real estate would 
(unless the heir-at-law were sufficiently proved at the 
hearing) be prefaced by an inquiry, "who was the heir- 
at-law of the intestate at the time of his death, and 
whether such heir is living or dead, and if dead, who 
by devise, descent, or otherwise is entitled to such 
real estate, as descended to such heir-at-law ;" and by 
the words, " And if it shall appear that such heir-at- 
law, or other the person now entitled to the intestate's 
real estate, is a party to this action," and then the 
rest of the jiidgment would be the same as in the 
other case, substituting only the word "intestate" for 
"testator." 

Such are the simplest forms of judgments in credi- 
tors' actions for the administration of real estate in 
aid of personalty. I have already observed that where 
a creditor sought payment out of the personal estate 
only, he might, if he pleased, bring his action for his 
single debt against the personal representative. But 
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if he sought to have the real estate also administered, 
as that could not be made available, until the deficiency 
of the personalty to discharge all the debts was proved, 
and the remedy was then worked out by means of a 
sale or mortgage, he was always and still is required 
to institute proceedings "on behalf of himself and all 
other the creditors," on the principle long estabHshed 
in Equity, that where the parties interested were too 
numerous to be actually present, but had a common 
interest, the Court always allowed one member of the 
class to sue on behalf of himself and the rest.^ The 
same form of suit is always required, where the plaintiff 
is a mortgagee, or otherwise secured creditor, who 
seeks first the realization of his own security, and 
only in case of deficiency, general administration of 
the personal and real estate.^ 

I now pass from these very simple cases to one of a 
more complicated character. 

A testator may, of course, as against all persons 
claiming under him by devise or bequest, direct his 
debts to be paid according to his own caprice in any 
order, or out of any particular species of assets.^ But 
I assume now the case of a testator, who, with two 
exceptions, has given no special directions as to the 

1 Ponsford v. Hartley, 2 J. & H. 736 ; and since the Judicature 
Acts, Worralcer v. Pryer, 2 Ch. D. 109 ; Fryer v. Boyle, 5 Ch. 
D. 540. 

= Skey V. BermpU, 2 Y. & C. C. C. 405. 

^ Broione v. Oroombridge, 4 Madd. 495 ; Glioat v. Yeats, 1 
Jac. & W. 102 ; WeVh v. De Brauroisiii, 31 Beav. 573. 
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payment of his debts, and I will suppose him to have 
died considerably indebted, but solvent. I assume 
that by his will he gave certain specific and pecuniary 
legacies ; appointed to A. some property, over which 
he had under a settlement a general power of appoint- 
ment, and bequeathed his residuary personal estate to 
B. ; that he devised a freehold estate, W. to C. and 
D., their heirs and assigns, upon trust to sell, and out 
of the proceeds of the sale to pay his debts ; that he 
charged two other estates, X. and Y., with payment of 
his debts, and subject to that charge devised one of 
those estates to E. and the other to F. ; that he 
devised another estate, Z., to the children of G., living 
at the testator's death ; and the rest of his real estate 
to H. and K., their heirs and assigns, as tenants in 
common. I will further suppose that H. died in the 
testator's lifetime, so that one undivided moiety of 
the residuary real estate lapsed, and descended as 
undisposed of to the testator's heir-at-law. 

I have in this case taken all the different kinds of 
assets, and I proceed to consider in what order they 
ought to be administered in the payment of debts. 

I need hardly say that this question much more 
affects the interests of the persons who are beneficially 
entitled to a testator's estate, than of the creditors 
themselves. For, as a general rule, it is practically 
impossible to pay creditors their debts out of different 
kinds of assets in any regularly-prescribed order. 
They are entitled to immediate payment, and would 
generally not await the working out of so gradual a 
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process ; and if their debts bore interest, it would be 
very unadvisable that they should do so. 

But the right order of succession, so far as it may 
be disturbed for the time, can always be readjusted 
by what is called " marshaUing," of which I shall 
speak hereafter. I assume, for the present, the 
administration of the different assets to proceed in 
the strictest order. 

I. The executor would set apart out of the personal 
estate that which was specifically bequeathed, and 
the amount of the pecuniary legacies, and the rest of 
the general personal estate would be the first fund 
applicable for the payment of the debts. 

This primary hability of the general personal estate 
is so completely regarded as a rule of law, irrespective 
of any expression of wish or intention on the testa- 
tor's part, that a trust declared in a will for the pay- 
ment of debts out of personalty is considered simply 
nugatory,^ and a testator can only exonerate his general 
personal estate from this primary liability by a very 
clear expression of intention to discharge it from the 
debts, and not merely to charge another fund with 
them; so that the bequest of the general personal 
estate would in fact operate as a specific legacy.^ 

It was stipposed to have been held, that where 
residuary personal estate was left between several 
persons, and one of the shares lapsed by the death of 

' Scott V. Jows, 4 CI. & Fill. 382. 

- Driver v. Ferrand, 1 E. & M. 681 ; Blount v. Hipkins, 7 
Sim. 43; WnR-cr v. HimhnH; 1 M. & K. 396. 
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the legatee, that share would be liable for the debts 
before the other shares.^ But it has been long 
established that there can be no residue of personal 
estate until after payment of all the debts, funeral 
and testamentary expenses, and costs of administra- 
tration ; and the lapsed share, therefore, being a part 
of the residue, would only have to bear its propor- 
tionate burden.2 

II. The assets next applicable would be the- real 
estates expressly devised in trust to pay debts, i.e., in 
the case I have supposed, estate W.^ These of course 
are equitable assets. 

III. Real estate descended to the heir and not 
charged with debts, e.g., the undivided moiety which 
lapsed through the death of H.* It must be observed 
that it is only land " desponded," and that if real 
estate is devised to the heir, he, both before and since 
the 3rd & 4th Wm. IV. c. 106, s. 3, would take it, 
not by descent, but as devisee,^ and would therefore 
rank with specific devisees. 

IV. Ileal or personal property charged with the 

' Gowan v. Brougliton, 19 Eq. 77. 

' Tretheiay v. Helyar, 4 Ch. D. 53 ; Fenton v. Wells, 7 Cli. D. 
33 ; Blann v. Bell, 7 Ch. D. 382. See also Jones v. Caless, 10 
Ch. D. 40. 

3 Powis V. Gorlet, 3 Atk. 556 ; Phillips v. Parry, 22 Beav. 279. 

* Davies v. Topp, 2 Bro. C. C. 259 ; Manning v. Spooneri; 3 Ves. 
114, 117; HarmoodiY. Oglanderj&Yea. 106; Scott v. Gimiherland, 
18 Eq. 578. 

° Stricldand v. StricMand, 10 Sim. 374 ; Biederman v. Seymour, 
3 Beav. 368. 
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payment of debts, and devised or suffered to 
descend or specifioally bequeathed, subject to that 
charge.^ These contribute rateably, inter se, as 
equitable assets (in the case supposed,* the estates 
X and Y). 

There has been some question as to the order in 
which real estate so charged is applicable, when part 
of it comes to the heir by lapse ; whether it ranks in 
the lllrd. class as descended estates, or only contri- 
butes rateably with the other real estates charged. 
The doubt arose from the case of Williams v. Chitty,'^ 
but it may now be considered settled, that where a 
part of the property charged with debts lapses, the 
lapsed share in the hands of the heir is only liable to 
contribute its rateable proportion of the debts, on the 
principle (analogous to that adopted with reference to 
personal estate) that the interests, which the heir 
and the devisees respectively take in the estate can- 
not be ascertained, until the charge of debts has been 
previously satisfied, and that there is therefore no 
reason why the heir should stand on a different foot- 
ing from the devisees. ^ 

V. General pecuniary legacies pro raid. Correctly 
speaking these could not be called " assets," but the 



' Wride v. Clark, 2 Bro. C. C. 261 ; Irrin v. Ironmoiigpr, 2 
E. & M. 531. Stead v. Hardaker, 15 Eq. 175. 

2 3 Ves. 545. 

3 M^'ood V. Ordi:<h, 3 Sm. & Giff. 125; Peacock v. Peacock, 
13 W. E. 516; Ryves v. Ri/res, 11 Eq. 539; Scoft v. Cvmherland, 
18 Eq. 578. 
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expression is generally used to indicate that so much 
of the general personal estate as would be required 
for their payment, and which I assumed to be set 
apart, would, in the strict order of succession, be 
next applied. 

We have now, however, reached a point upon 
which there has been considerable controversy. 

The difficulty arose from the operation of the Wills 
Act (the 1st Vict. c. 26). Before that Act, a devise 
by a testator of all his real estate merely comprised 
that to which he was entitled at the date of his will, 
and any other real estate which he might afterwards 
acquire, would, if he made no further testamentary 
disposition of it, descend as undisposed of to his 
heir-at-law. Hence, every devise of real estate was 
necessarily specific, and it was accordingly decided 
that the pecuniary legatees were hable to discharge 
the debts before residuary devisees.^ 

But by the WiUs Act (section 24) every will was, 
with reference to the real and personal estate com- 
prised in it, to speak and take effect, as if it had been 
executed immediately before the death of the testator, 
unless a contrary intention appeared by the will. 

If a testator, therefore, ten years before his death 
made his will, devising in general terms his real 
estate, it would pass all the land which he might 
acquire in the interval between the date of his will 
and his death. It was urged, therefore, that a resi- 

1 Mirelwuse v. Scuife, 2 M. & C. 695. 

G 2 
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duary devise was no longer specific, and that the 
reason for giving it preference over pecuniary legacies 
had ceased to exist, or that at any rate it could not 
be classed with specific devises. The authorities on 
the subject were conflicting. On the one side were 
ranged Vice- Chancellor Kindersley^ andLord Romilly,^ 
while on the other hand Yice-Chancellor Stuart held 
that lands specifically devised and lands comprised in 
a residuary devise were to be applied rateably in pay- 
ment of debts.^ The question came on appeal before 
Chelmsford, L.C., in Hensman v. Fryer,*" when he 
decided two points ; first, that the residuary devise 
of real estate remained (notwithstanding the Wills 
Act) specific ; and secondly (with singular inconsist- 
ency), that pecuniary legatees and residuary devisees 
were to contribute rateably to the payment of the 
debts. 

The first branch of this decision was followed by 
V.-C. Malins in Gibhins v. Eyden,^ and again came 
before the Court of Appeal in Lancefield v. Iggulden,^ 
when Lord Cairns, L.C., and Lord Justice James 
held to the same effect, and decided that the specific 

> Dady v. Hartridge, 1 Dr. & S. 236 ; Barnioell v. Iremonger, 
ib. 242 ; Hensman v. Fryer, 2 Eq. 627. 

^ Rotheram v. Rotheram, 26 Beav. 465 ; Betliell v. Green, 34 
Beav. 302. 

' Eddels V. Johnson, 1 Giff. 22; Pcarmnlnx. Twiss, 2 Giff. 130; 
Cktrk-v. Clark, 4 Giff. 702. 

4 3 Ch. App. 420. 

5 7 Eq. 371. 

« 10 Oh. App. 136. 
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devisee must contribute rateahly with the residuary 
devisee. 

With reference to the 24th section of the Wills 
Act, Lord Cairns says (p. 141): — "The effect of it 
is, that the Legislature attributed to the will a con- 
tinuing operation, as if the devise were repeated 
every moment until the testator's death ; so that as 
to all the property, it must be taken as if he made 
it the moment before his death. If we realize this 
hypothesis of the Legislature, the result is, that this 
residuary devise must be taken as having been made 
the moment before the testator's death, but as a 
devise specific in its nature. There is nothing in the 
Act to alter the well-settled rule as to the effect of a 
residuary devise, when you know the time at which 
it was made ; viz. , that for the purpose of payment 
of debts it is to rank, pari j^cissu, with the specific 
devises." 

There appears to have been no pecuniary legacy 
given by the will in Lancefield v. Iggidden, and the 
second branch of the decision, therefore, in Hensman 
v. Fryer, did not actually come under review. The 
reasoning, however, which confirmed the first branch 
would necessarily lead to a conclusion opposed to the 
second ; and it has been since held by Y.-C. Malins,^ 
following an earlier case of his own,^ and one of 
V.-C. Stuart,^ that the decision in Lancefield v. 

' TomJcins v. Colthurst, 1 Cli. D. 626. 
' Dugdale v. Durjdale, 14 Eq. 23-1:. 
'' Gollms V. LeioU, 8 Eq. 708. 
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Iggulden only affirmed Hensman v. Fryer on the first 
point, and that it is still the rule in the administra- 
tion of assets, that where the earlier funds are insuf- 
ficient to pay the debts, the deficiency must be made 
up by pecuniary legatees in priority to residuary 
devisees. A similar decision was arrived at by V.-C. 
HaU in Farquharson v. Floyer.^ We may assume, 
therefore, that pecuniary legatees remain in the Vth 
class. 

VI. Specific devises, residuary devises, and spe- 
cific bequests, not charged with debts. 

All these contribute rateably, inter se^ their 
respective values being taken as at the death of 
the testator.^ 

VII. Real and personal estate appointed by the 
will, under a general power of appointment,* and it 
has been held that the power must be actually 
exercised.® 

There seems, however, little reason why an appoint- 
ment under such a power should have any special pre- 
ference, or, at any rate, any preference over specific 
devises or bequests. The property appointed is only 
treated as assets, because by the exercise of the power 
the donee has virtually made it his own ; and the 

^ 3 Ch. D. 109. 

" Tombs V. Roch, 2 Coll. 490; Jaclcson v. Pease, 19 Eq. 96. 

' Fielding v. Preston, 1 De G. & J. 438. 

■* Fleming v. Buchanan, 3 D. M. & G. 976 ; Junney v. Andrews, 
6 Madd. 264. 

=* Holmes v. Goghill, 12 Ves. 206 ; In re Dudes' Trusts, 13 Eq. 
163. 
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appointees therefore really only take by bounty a 
specific part of the testator's general assets. And 
it must be borne in mind, that by the 27th section 
of the Wills Act (l Vict. c. 26), any property, real or 
personal, over which a testator has a general power 
of appointment, is held to be inclvided in a general 
devise or bequest, unless a contrary mtention appears. 
It is important to observe that except in the case 
of estates devised in trust to pay debts, where the 
trustee is of course bound to account for all that he 
receives, the mesne rents and profits of real property, 
which accrued between the death of the testator and 
the actual administration, cannot be resorted to for 
payment of debts, until the corpus of the property 
from which they arose has previously been exhausted.^ 
Thus no account of the mesne rents of real estates 
descended would be directed, until the corpus of 
those estates had been applied. 

^ Stratford v. Ritson, 10 Beav. 25 ; Schomherg v. Iliiinfi-ey, 1 
Dr. & W. 411 ; Stronge v. Haiukes, 4 De G. & J. 655. See Form 
of Decree- in Davies v. Tojpp, Setoii, 4th ed. p. 981. 



CHAPTER VIII. 

MARSHALLING AND CONTRIBUTION. 

Such is the successive order of priority in wtiicli 
the different kinds of assets are applicable in payment 
of debts. But, as I have already said, this order is 
very seldom practically followed. 

Suppose, for instance, that a testator left personal 
estate, and lands descended, and gave a pecuniary 
legacy. The property descended to the heir would 
be applicable for payment of the debts, before so 
much of the personal estate, as was required for the 
payment of the legacy. But it would obviously be 
most inconvenient, if not impossible, to defer the 
application of the whole of the general personal estate, 
so far as it might be required for the payment of the 
debts ; and accordingly it has always been the practice 
of the Court, when administering an estate, to direct 
the whole of the personalty to be applied, if necessary, 
in payment of the funeral expenses and debts, leaving 
the rights of pecuniary legatees, if thus interfered 
with, to be protected afterwards by the process of 
marshalling, of which I now propose to speak. 

When a creditor who has a right to resort to 
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several funds for the payment of his' debt has -re- 
course to that fund, which, as between himself and 
some other creditor or some person beneficially inte- 
rested in the estate, is not primarily liable to pay it, 
or is the only fund to which such other creditor or 
person is entitled to resort, " marshalling of assets " 
means the right of the person, whose fund has been 
thus applied out of its proper order or exhausted, 
to be replaced in the same position which he would 
have occupied, if the assets had been applied in their 
strict order of priority.^ 

The principle of the rule is thus laid down by 
Lord Eldon in Aldricli v. Cooper, " that a person 
having two funds to satisfy his demands shall not by 
his election disappoint a party who has only one 
fund," and by V.-C. Knight Bruce in Tombs v. Roch,^ 
" every will ought to be read as in effect embodying 
a declaration by the testator, that the payment of 
his debts shall be so far as possible so arranged as 
not to disappoint any of the gifts made by it, unless 
the instrument discloses a different intention." There 
are therefore two essential requisites for marshalling : 
(i.) That the creditor, who has been paid out of one 
fund, should have had the right of recourse to the 
other ; (ii.) That the creditor or other person who has 
been disappointed should have a right to the fund, 
out of which the other creditor has been paid. 

' See White & Tudor's L. C. in Equity, under Aldricli v. 
Cooper, and Dolphin v. Aylward, L. E. 4 E. & I. App. 505. 
^ 2 Coll. 490, 502. 
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Thus if out of legal assets, part of their debts 
have been received by judgment creditors in priority 
to other creditors, or (in cases not falling within the 
32 & 33 Vict. c. 46,) by specialty creditors in priority 
to simple contract creditors, it is the invariable rule 
of Equity that the creditors, who have thus been paid 
in preference, are not allowed to receive anything 
out of equitable assets, until they shall have brought 
into hotchpot whatever they have so received.^ 

A person is said to " marshal " against those assets, 
which he is entitled to have applied in priority to his 
own particular fund. 

So in the case which I just now mentioned of the 
pecuniary legatee, he would be entitled to marshal 
against the descended estate, and the judgment in 
the action would contain a direction that in case the 
creditors of the testator should have exhausted the 
general personal estate, the pecuniary legatee is to 
stand in the place of such creditors, and receive a 
satisfaction pro tanto out of the real estate descended ; 
or if there were also lands devised in trust to pay 
debts, he would be also entitled to stand in like 
manner against them in their order of priority.^ 

So again if a testator bequeathed a specific legacy, 
which at the time of his death was incumbered with 
a pledge or mortgage, the specific legatee is entitled 
to have that specific legacy free from the debt, and 

1 Davies v. Topp. See Seton, 4th ed., p. 982. 
"" Foster v. Cook, 3 Bro. 0. C. 347 ; Paterson v. Scott, 1 D. M. 
&G. 531. 
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can therefore marslial against the first five classes 
of assets.'^ 

There is one important exception to this rule of 
marshalling, viz., that assets, if not marshalled by the 
testator himself, are never marshalled in favour of 
a charity. If, therefore, a testator bequeaths to a 
charity a legacy payable out of a mixed fund con- 
sisting of real estate and pure and impure personalty, 
the charity will not be entitled to marshal so as to 
throw the legacy exclusively upon the property out 
of which it can legally be paid ; but the legacy will 
fail in the proportion which the real estate and im- 
pure personalty bear to the pure personalty.^ 

Another rule of great importance in the adminis- 
tration of assets is the rule of " contribution," which 
has been frequently referred to, and which rests upon 
the general principle of equality being Equity. Thus 
in the case, which I have previously supposed, of two 
different estates both charged Avith payment of debts, 
but devised to different persons, if a pecuniary legatee 
marshalled against them, he would take a rateable 
proportion out of each — in other words, each would 
contribute its rateable proportion. 

But the above rules of marshalling and contribution 
must be taken in connection with and subject to the 
operation of the 17 & 18 Vict. c. 113, and the two 
subsequent statutes which amended it. 

* Bothamleij v. Sherson, 20 Eq. 304. 

2 Hobson V. Blackbwn, 1 Keen, 273 ; Beaumont v. Olivelra, 4 
Ch. App. 309. 
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Equity, following in this respect the principle of 
the Roman Law, was from early times in the habit of 
regarding a mortgage as only in the nature of a 
collateral security for the debt, the debt being the 
principal, and the mortgage being the accessory. 
And as the debts were primarily payable out of the 
personal estate, it considered the heir or devisee of 
the deceased mortgagor entitled (apart from a clear 
expression of intention, or necessary implication to 
the contrary) to have the mortgage debt satisfied out 
of the personal estate. But this rule has been com- 
pletely reversed by the statutes just referred to, the 
guiding principle of which is, that every mortgaged 
estate is primarily to bear its own burden. 

By the 17 & 18 Vict. c. 113 (commonly called 
Locke King's Act), it is provided " that when any 
person shall after the 31st December, 1854, die 
seized of, or entitled to any estate, or interest in any 
land, or other hereditaments which shall at the time 
of his death be charged with the payment of any 
sum or sums of money by way of mortgage, and 
shall not by his will, or deed, or other document have 
signified any contrary or other intention, the heir or 
devisee, to whom such lands or hereditaments shall 
descend or be devised, shall not be entitled to have 
the mortgage debt discharged or satisfied out of the 
personal estate, or any other real estate of such 
person, but the land or hereditaments so charged 
shall, as between the different persons claiming 
through or under the deceased person, be piimarily 
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liable to the payment of all mortgage debts with, 
which the same shall be charged, every part thereof 
according to its value bearing a proportionate part of 
the mortgage debts charged on the whole thereof 
Provided always that nothing herein contained shall 
affect or diminish any right of the mortgagee on such 
lands or hereditaments to obtain full payment or 
satisfaction of his mortgage debt either out of the 
personal estate of the person so dying as aforesaid, 
or otherwise. Provided also that nothing herein 
contained shall affect the rights of any person claiming 
under or by virtue of any will, deed, or document 
already made, or to be made before the 1st of 
January, 1855." 

This statute was held to extend to copyholds and 
to equitable mortgages, but not to leaseholds,^ nor to 
lands subject to a trust for conversion, where the 
legatee took the interest as money, not as land,^ 
nor to a general charge of debts on real estate by 
the will.^ 

It was also held that where real and personal estate 
are comprised in the same mortgage, there is nothing 
in the Act to throw the primary liability on the real 
estate, but that the mortgage debt must, as between 
the devisees of the realty and the legatees of the 



' Solomon v. Soloman, 12 W. K. 540; Hill v. Wormsleij, 4 Ch. 
D. 665. 

" Leivis V. Leiois, 13 Eq. 218. 

•* Hepworth v. Hall, 30 Bcav. 476. 
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personalty, be borne rateably by the real and personal 
estate subject thereto. i 

Bnt various difficulties arose upon the construction 
of this statute. The word " mortgage " only was used, 
and not a general word like incumbrance or charge, 
and it was therefore thought that the Act did not 
apply to a vendor's lien for unpaid purchase money.^ 

The decisions were also in direct conflict as to 
what was sufficient to indicate a " contrary or other 
intention," especially whether a general direction for 
payment of the debts, or all the debts, or for the pay- 
ment out of the personal estate or out of real estate, 
would suffice for that purpose.^ 

With the avowed object of solving these difficulties, 
the statute of the 30 & 31 Vict. c. 69 was passed, in 
the year 1867, which provided (section 1) that in 
the construction of the will of any person' who 
might die after the 31st December, 1867, a general 
direction that the debts, or that all the debts of the 
testator, should be paid out of his personal estate, 
should not be deemed to be a declaration of an inten- 
tion, contrary to, or other than the rule established 
by Locke King's Act, unless such contrary or other 
intention should be further declared by words ex- 

^ Trestrail v. Mason, 7 Ch. D. 655 ; Lcoiiino v. Leonitio, 10 Ch. 
D. 460. 

= Hood V. Hood, 3 Jur. N. S. 684; Baruirell v. Iremonger, 
1 Dr. & S. 260. 

'^ Eno V. Tathani, 3 De G. J. & S. 443 ; Wooldcncroft v. Woolsten- 
croft, 2 De G. F. & J. 347. 
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pressly, or by necessary implication, referring to all 
or some of the testator's debts or debt charged by 
way of mortgage on any part of his real estate ; and 
by section 2 (which is not confined to future wills), 
that in the construction of Locke King's Act, and of 
this Act, the word " mortgage " should be deemed to 
extend to any lien for unpaid purchase money upon 
any lands or hereditaments purchased by 'a testator. 

Now, a,s to the vendor's lien, the difiiculty had 
arisen from the restricted interpretation put upon 
the word " mortgage," and the later Act only pur- 
ported to extend its meaning. 

But Locke King's Act had referred to " any 
person" dying, and to the right of the "heir," as 
well as the devisee ; and yet, apparently, by a mere 
oversight, the Act of 1867 only extended to lands 
purchased by a testator ; and it was accordingly held 
that a lien for unpaid purchase money was not a 
charge by way of mortgage within that Act, when 
the purchaser died intestate.^ 

The first section of the Act of 1867 was confined 
in terms to directions as to the payment of debts 
out of the personal estate, and contained no express 
enactment as to the efiect of directions to pay debts 
out of any particular real estate, or out of real and 
personal estate, or out of residuary real estate, though 
some of these points had been mooted." In the case, 

' Harding v. Harding, 13 Eq. 493. 

2 See Newman v. Wilson, 31 Beav. 33 ; Broionson v. Lawrance, 
6 Eq. 1 ; Snrliville v. Smythe, 17 Eq. 153. 
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however, of Newmarch v. Storr,'^ the Court of Appeal 
considered that these questions, as to real estate, 
were virtually decided by this Act. " It is true," 
said the Master of the Eolls (p. 18), "that the Act 
of 1867 only refers to a direction to pay debts out 
of personal estate, but the reason for that was that 
there had been a decision of the Court on that 
point. But is it possible consistently to hold that a 
direction to pay debts out of the personal estate does 
not evince a contrary intention to the rule estabHshed 
by Locke King's Act, and that a direction to pay 
them out of real estate, or out of a mixed estate 
of realty or personalty, does evince such a contrary 
intention '{ I think not. The ground of the deci- 
sions of the Court of Chancery was that 'just debts' 
was a known term, and that it included mortgage 
debts. That ground must be considered to have 
been done away with by the Act of 1867, because 
that Act said in effect that the word debts was not 
to include mortgage debts unless there were ex- 
press words showing an intention that it should 
do so. This enactment must be considered as 
imported into the original Act. It is impossible 
not to hold that the same words that are insufficient 
to charge the testator's personal estate are in- 
sufficient also to charge his other real estate. I, 
therefore, take it to be clear that a charge of debts 
on personalty or on realty does not now sufficiently 

' 9 Ch. D. 12. 
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indicate an intention to exonerate the mortgaged 
estate."^ 

The aid of the Legislature was, however, again 
invoked, and the 40 & 41 Vict. c. 34, has enacted 
that the two previous Acts " shall, as to any testator 
or intestate dying, after the 31st of December, 1877, 
be held to extend to a testator or intestate dying 
seized or possessed of, or entitled to any land, or 
other hereditaments of whatever tenure, which shall 
at the time of his death be charged with the pay- 
ment of any sum or sums of money by way of mort- 
gage, or any other equitable charge, including any 
lien for unpaid purchase money ; and the devisee, or 
legatee, or heir, shall not be entitled to have such sum 
or sums discharged or satisfied out of any other estate 
of the testator or intestate, imless (in the case of a 
testator) he shall, within the meaning of the said 
Acts, have signified a contrary intention ; and such 
contrary intention shall not he deemed to be signified 
by a charge of, or direction for, payment of debts 
upon or out of residuary real and personal estate or 
residuary real estate." 

And there matters rest for the present. 

^ See also Gale v. Fenwiak, 43 L. J. JST. S. (Ch.) 178 ; RossHer 
V. Rossiter, 13 Ch. D. 355. 
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CHAPTER IX. 

EFFECT OF JUDICATUEE ACTS. 

I NOW come to the alterations made in the adminis- 
tration of assets by the Judicature Acts. 

By the 10th section of the Judicature Act, 1875, 
which is substituted for sub-s. 1 of the 25th section of 
the previous Act of 1873, it is enacted as follows : — 

" In the administration by the Court of the assets 
of any person who may die after the commencement of 
this Act, and whose estate may prove to be insuffi- 
cient for the payment in full of his debts and 
liabilities [and in the winding up of any company 
Tinder the Companies Acts, 1862 and 1867, whose 
assets may prove to be insufficient for the payment of 
its debts and liabilities and the costs of winding up] 
the same rules shall prevail and be observed as to the 
respective rights of secured and unsecured creditors, 
and as to debts and liabilities provable, and as to the 
valuation of annuities and future and contingent 
liabilities respectively, as may be in force for the time 
being under the law of bankruptcy with respect to 
the estates of persons ad.judged banki'upt, and all 
persons who in any such case would be entitled to 
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prove for and receive dividends out of the estate of 
any such deceased person [or out of the assets of any- 
such company], may come in under the decree or 
order for administration of such estate [or under the 
winding up of such company], and make such claims 
against the same as they may respectively be entitled 
to by virtue of this Act." 

I shall confine myself in considering this section to 
the administration of estates of deceased persons, and 
I have, therefore, included in brackets those parts of 
it M'hich relate only to insolvent companies, and 
vs^hich were in fact introduced for the first time by 
the Act of 1875. 

The effect of this 10th section may be shortly 
stated thus. That wliere the High Court is adminis- 
tering the assets of an insolvent person who died 
after the 1st of Nov., 1875, the rules of bankruptcy 
are to be adopted instead of the previously existing 
rules of Equity as to three particulars : — ■ 

1. As to the respective rights of secured and un- 
secured creditors. 

2. As to debts and liabilities provable. 

3. As to the valuation of annuities and future and 
contingent liabilities respectively ; and that all per- 
sons who would in case of bankruptcy be entitled to 
prove and receive dividends may come in under the 
order for administration and make such claims as they 
may be entitled to under the Judicature Act, 1875. 

Now, with reference to this section, it may be 
observed : 1st, that it only applies to the adminis- 

H 2 
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tration of the estates of persons who die after the 
1st of Nov., 1875 ; 2ndly, that it only applies to 
the estates of those persons if they prove insolvent, 
and that there is nothing to alter the rules of ad- 
ministration with reference to solvent estates ; 3rdly, 
that it only applies to those insolvent estates when 
they are being administered by the Court, and it 
would seem, therefore, that the rules and practice of 
Equity would remain unaffected until a judgment for 
administration had been actually obtained ; 4thly, 
that where the 10th section applies, it does not pur- 
port to import all the rules of bankruptcy generally 
into the administration of assets, but only those 
which relate to the three particulars specified above. 

Bearing these general observations in mind, we 
may consider the 10th section first as regards the 
respective rights of secured and unsecured creditors. 

1. Who are meant by secured creditors, and what 
are their rights ? 

There appears to be no substantial difference be- 
tween those who were treated by the Courts of Equity 
as secured creditors, and those who are so considered 
according to the existing rules and practice of bank- 
ruptcy. The Bankruptcy Act, 1869^ (section 16, sub- 
s. 5), defines a secured creditor to be " any creditor 
holding any mortgage charge or lien on the bankrupt's 
estate, or any part thereof, as security for a debt due 
to him." I may refer back, therefore, to the cases 
which have been previously mentioned with reference 

' 32 & 33 Vict. v.. 71. 



AS TO SECURED CREDITORS. 101 

to secured creditors, and whicli, while they illustrate 
the general law, chiefly arose in bankruptcy, and 
with reference to bankrupt estates. 

In every case the question would be, whether the 
person who claims to be a secured creditor is such 
by virttie of some mortgage charge or lien upon the 
debtor's property, which was existing at the com- 
mencement of the bankruptcy. 

If his right as against the bankrupt's estate was 
at the time of the adjudication only inchoate, so 
that something more was requisite before it could 
ripen into a charge, he would not be deemed a 
" secured " creditor, though if the bankruptcy had 
not intervened he might have been in the way of 
becoming so ; and in like manner a creditor under the 
10th section of the Judicature Act, 1875, would only 
be considered " secured " if, at the date of the judg- 
ment for administration, he was in that position which 
would have constituted him a " secured " creditor 
according to the practice of bankruptcy. Thus in 
In re Printing and Numerical Registering Company,'^ 
where creditors of a; company had taken the property 
of their debtor in execution before the commencement 
of the winding up, the Master of the Rolls held that 
they were secured creditors within the meaning of the 
10th section, though he considered that, under the cir- 
cumstances, they had lost the benefit of their security. 

" The first question," he says, " T have to consider 
is, are the creditors in question secured or unsecured ? 
' 8 Ch. D. .535. 
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They are certainly secured in a sense l)y having taken 
the property of the company, the debtor, in execution. 
Under that execution they were entitled to sell the 
property and pay themselves out of the proceeds : 
they are secured in that way ; they are not secured 
under contract. Persons holding security, whether 
under an execution or a garnishee order, or by judg- 
ment or tort, or by contract before judicial inter- 
position, are secured creditors." 

What, then, was the previous rule of Equity as to 
secured creditors before the Judicature Act, 1875 ? 

In conformity with the equitable principle that a 
mortgage was regarded merely as a collateral security 
for the debt, Equity held that a mortgagee was 
entitled to pursue all his remedies concurrently. If 
his mortgage contained a covenant to pay, he could 
sue the mortgagor upon the covenant, while at the 
same time he could enter into possession of the 
mortgaged property, and file his bill for foreclosure. 
The death of the mortgagor made no difference. The 
creditor whose debt was secured by a legal or equit- 
able mortgage could go in under an administration 
decree and prove for the whole amount of his debt, 
retaining his mortgage as security for any balance 
which the mortgagor's general estate might be unable 
to discharge. This was the rule laid down in the 
case of Mason v. Bogg,^ where Lord Cottenham said : 
" It is to be observed that a mortgagee has a double 
security. He has" a right to proceed against both, 
1 2 M. & C. 443, 448. 
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and to make the best he can of both. "Why he should 
be deprived of this right because the debtor dies and 
dies insolvent, it is not very easy to see."^ If, there 
fore, a mortgagor died insolvent, the mortgagee had 
a right to prove for the full amount of the debt 
against the mortgagor's estate, and to take his dividend 
out of it, and he might then realize his mortgage 
security, and thus very often obtain even oiit of an 
insolvent estate payment in fuU.^ It was a rule 
which conferred a great benefit on the secured 
creditors at the expense of the general body of the 
creditors. 

Now the rule of bankruptcy in the case of a secured 
creditor was the exact converse of this. It wiU be 
found in the Bankruptcy Act, 1869, and the General 
Eules made in pursuance of it. 

Under section 40 of that Act, the secured creditor 
has one of two alternatives. He may either prove 
for his whole debt on giving up his security upon the 
estate, or he may prove for the balance which remams 
due to him, after realizing or giving credit for the 
value of his security in manner and at the tune pre- 
scribed by the Act. If he does neither, he is to be 
excluded from aU. share in any dividend. 

The secured creditor would generally adopt in the 
administration of assets the second alternative, i.e., 

1 See also Ann-strong v. Storer, 14 Beav. 538; Ttwkleij v. 
TJwmpson, IJ. & H. 126. 

^ So also in the case of insolvent companies. See Kelloclc's Case, 
3 Ch. App. 769. 
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of realizing or giving credit for the value of his 
security. 

If he preferred to realize there is no rule in bank- 
ruptcy which could compel him to seek for that pur- 
pose the aid of the Court, if he were able to do it by 
himself, as under a power of sale. The Act of 1869 
has in terms enacted that which was the universal 
principle of administration in bankruptcy ; viz., that 
the rights which a creditor had acquired under hia 
security should not be prejudiced (see section- 12) ; and 
by the 78th General Rule it is provided that though 
the creditor may apply to the Court to realize his 
security, it shall not be imperative upon him to do 
so. It is of course assimaed that the security is not 
reahzed in a fraudulent or improvident manner, other- 
wise the Court would institute an inquiry, and prevent 
the creditor from proving for more than the proper 
bala.nce. ^ 

But when the application is made to the Court the 
General Rules lay down the course of procedure. 

The 78th and 79th General Rules are to the effect 
that upon application by any person claiming to be a 
secured creditor, the Court is to inquire as to the 
title of the claimant and the nature of his security, 
and if he is found entitled, then an account is to be 
taken of the principal, interest, and costs due thereon, 
and of any rents, profits, dividends or interest received 
by such claimant, in case he shoidd have been in 
jDossession, and then there is to be a sale of the pro- 
' Exxiarta GeUcr, 2 Madd. 262, 267. 
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perty comprised in the security, in which all proper 
parties are to concur. 

The 80th General Rule is to the effect that the 
proceeds of such sale are to be applied after payment 
of certain costs, in satisfaction, so fax as the same shall 
extend, of what shall be found due upon the security, 
and that the surplus (if any) shall be paid to the 
trustee in bankruptcy ; but that in case such proceeds 
shall be insufficient to pay the secured creditor in full, 
then that he shall be entitled to prove as a creditor 
for such deficiency, and receive dividends thereon 
rateably with the other creditors, but so as not to 
disturb any previous dividend. If instead of realizing 
his security the creditor prefers to give credit for its 
value, then, by the 99 th General Rule, he is required, 
before he can be allowed to prove, to state the par- 
ticulars of his security, and the value at which he 
assesses it, and he is to be deemed a creditor only 
in respect of the balance due after deducting such 
assessed value. 

The interests of the general body of creditors are 
protected by the 100th and 101st General Rules, 
under which the trustee in bankruptcy is to have the 
power of redeeming at any time before reahzation, 
upon payment of the assessed value of the security ; 
and the creditor, if the security ultimately realizes a 
less sum than the assessed value, is not permitted to 
increase his proof; while if it realizes more he is bound 
to pay over to the trustee the difference, between the 
assessed value and the amount actually produced. 
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The 136tli General Rule contains special provisions 
as to the mode of determining the value of the security 
before a creditor, who is desirous of giving credit for 
its value, can receive a dividend upon the balance of 
his debt, with a proviso, that if the trustee or any 
other creditor shall be dissatisfied with the value put 
on the security, the trustee may require the security 
to be realized. 

The above are the chief rules of bankruptcy with 
reference to the rights of secured creditors which 
appear applicable to administration under the 10th 
section of the Judicature Act, 1875, and it is 
important to observe that those rules which relate to 
the assessment of value are very rigidly enforced. See 
Ex parte King, In re Palethori^e^ where some of the 
above rules were considered. 

It follows from the principle, that the Court of 
Bankruptcy never prejudiced the right of a secured 
creditor to realize or deal with Ms security,^ that a 
creditor holding a security was considered entitled to 
apply it in discharge of whatever liabihty of the 
bankrupt debtor he might think fit. 

Thus where a creditor had a security for a debt, 
part only of which could be proved under the bank- 
ruptcy, he was allowed to apply his security in pay- 
ment of that part which was not provable, and to 
prove upon the estate for the remainder.^ But it was 

1 20 Eq. 273. 

^ See 12th section of the Bankruptcy Act, 1869. 

« Ex parte Johnson, 3 De G. M. & G. 218. 
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as clearly established, that, subject to the rights of a 
secured creditor, the Court of Bankruptcy always 
favoured the interests of the general body of creditors ; 
and it was accordingly held that if a first mortgagee 
elected to give up his security, and to prove for the 
whole of his debt, the security so given up did not 
naerge in the equity of redemption, and thus improve 
the position of a subsequent mortgagee, but that 
n.nder the operation of the statute the trustee stood 
in the place of the first mortgagee for the benefit of 
the general body of creditors.^ It is hardly necessary 
to add, that the security intended always meant a 
security upon the estate out of which the debt is 
payable, and had no application to a security upon 
another person's estate.^ 

So far, then, as regards the interests of seciired 
creditors, the 10th section of the Judicature Act, 
1875, certainly introduced a very important and useful 
alteration, but considerable doubts have arisen as to 
the proper construction to be put upon the whole 
clause, "the respective rights of secured and un- 
secured creditors." 

There would be no real difficulty if it were held 
that the only object of this branch of the 10th section 
is to substitute in the case of secured creditors the 
rule of administration in bankruptcy for the rule of 
Mason v. Bogg, which had been previously established 
in Equity. 

^ Graclcnall v. Janson, 6 Ch. D. 735. 
2 See Ex parte Brett, 6 CL App. 838. 
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It would then only affect the amounts of the 
debts provable, and the consequent proportion of the 
dividends ; and would leave the mode in which the 
provable debts were to be paid, inter se, still governed 
by the previous practice. And this construction 
would be in harmony with the rest of the section, 
for it is not said that the persons, who under the 
preceding words may have acquired the title to prove 
and receive dividends, are to make the claims which 
they would be entitled to make according to the bank- 
ruptcy rules, but are to make those claims to which 
they would be entitled under the Judicature Act, i.e., 
according to the rules and practice of Equity. 

It cannot, however, be disguised, that this limited 
construction can hardly be adopted without doing 
considerable violence to the words of the Act ; for if 
that were the only object intended, the expression 
" the respective rights of secured and unsecured credi- 
toi's," ought to have been their " relative rights," or 
more properly, " the rights of secured creditors in 
respect of their securities ;" and as the section stands, 
the rights of unsecured creditors would seem, 
grammatically speaking, to be as much broiight 
under the Rules of Bankruptcy, as those of secured 
creditors. 

There has been at present no judicial decision 
precisely defining the limits within which this part of 
the section is to operate ; but all the cases which 
have occurred have shown a strong disposition to 
adopt the more limited construction suggested above, 
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however inconsistent it may be with the strict gram- 
matical interpretation. 

Thus, in the case of Lee v. Nuttall,'^ Lord. Justice 
James expressed his opinion- respecting it as follows : 
"The sole object of the 10th section [relating to 
secured and unsecured creditors], as it appears to me, 
was to get rid of the rule in Chancery under which 
a secured creditor could prove for the full amount of 
his debt, and realize his security afterwards, and to 
put him on the same footing as in bankruptcy, where 
he was only entitled to prove for the balance after 
realizing or valuing his security." And a somewhat 
similar view seems to have been taken by the Master 
of the Rolls,"^ by Vice-Chancellor Malins,^ by Vice- 
Chancellor Hall,* and by Fry, J.^ 

If the clause is to be construed in its literal 
sense, we must ascertain the rights of the unsecured 
creditors, or, more correctly, of all the creditors in 
respect of the debts which are provable, by reference 
to the 32nd section of the Bankruptcy Act, 1869. 

By that section it is enacted, that two classes of 
debts (which are preferential but clearly not "secured" 
debts) are as between themselves to rank equally, 
and are to be paid in priority to all other debts ; the 
first class consisting of certain rates and taxes, and 

1 12 Ch. D. 61. 

2 In re Priniing and Numerical Registering Co., 8 Cli. D. 5.35. 
' la re Coal Consumers' Association, i Ch. D. 630. 

* In re Tai/Jor, 8 Cli. D. 188. 

= In re Richards ^ Co., 11 Cli. D 681 In re We.si of England 
Banlc, 12 Ch. D. 82ri. 
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the second of certain wages and salaries, and " save 
as aforesaid all debts provable under the bankruptcy 
shall be T^&id pari jjassu." 

If we therefore suppose the rights of unsecured 
creditors in the administration of insolvent estates to 
be governed by the rules of bankruptcy, as laid 
down in the 32nd section, it is difficult not to give a 
similar priority to the preferential debts mentioned 
in it, the exception being as integral a part of the 
clause as the subsequent direction that the other 
creditors are to be paid equally. 

And yet it would be a singular anomaly if a clause 
of the Judicature Acts, obviously intended to benefit 
the general body of creditors, were to have the effect 
of introducing a novel form of preference into the 
administration of insolvent estates, and it was accord- 
ingly decided in the case of the Albion Steel and 
Wire Company,^ that the provision in bankruptcy 
giving this priority to rates did not, under section 10 
of the Judicature Act, apply to a company in hquida- 
tion, and would not by parity of reasoning apply to 
the administration of an insolvent estate. ^ 

It is scarcely possible to exaggerate the difficulties 
which beset the attempt to assimilate the adminis- 
tration of the estates of deceased persons to the 
various provisions, as to unsecured creditors, which are 

1 7 Ch. D. 547. 

" See also In re- Goal Consumers' Assoeiaiion, 4 Ch. D. 625 ; 
In re Knott, 7 Ch. D. 549 ; In. re StoMon, Intii Fnrmice Co., 10 
Ch. D. 335; In re Brichjwufrr Eni/iiiccriii:/ Co., 12 Ch. D. 181. 



OBJECT OF THE IOTH SECT. OF J. ACT, 1875. Ill 

applicable in tlie case of bankruptcy. It would be 
impossible to apply the bankruptcy rules in certain 
cases, and yet there is no discretionary power vested 
by the statutes in the judge, which could regulate 
the time or mode of their application. And the 
results would very often involve simple absurdity. 

I will confine myself to one illustration, though 
many others might be adduced. In a recent case in 
bankruptcy it was held, that by virtue of the 32nd 
section of the Act of 1869, voluntary debts by bond 
or covenant, which had always previously been post- 
poned in bankruptcy to debts for value, are now 
payable pari passu, with the other creditors.^ If, 
therefore, the bankruptcy rule is to be applied to 
unsecured creditors under the 10th section, its effect 
would be to abrogate, with reference to volunteers, 
the long-established principle which has been univer- 
sally adopted by Equity and Common Law alike, in 
the administration of estates ; and a voluntary creditor 
who, if his debtor's estate were being administered 
out of Court, would (whether the assets were legal or 
equitable) be postponed to every creditor for value, 
could, if he had reason to believe the estate insolvent, 
bring an action for administration, and thereby 
obtain, in consequence of that very insolvency, pay- 
ment ^a« passw with the other creditors. On the 
other hand, if the more limited construction is to be 
adopted, it may be regretted that the Legislature, 
while curtailing the rights of secured creditors for the 

^ E.c parte Pottinger ; la re Stetciirt, 8 Cli. D. G21. 
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benefit of the general body, did not go a step further, 
and direct that in case of insolvency all the assets 
were to be administered as " equitable assets," which 
would prevent judgment creditors, who had not 
acquired any specific security, obtaining payment out 
of legal assets in priority to specialty and simple 
contract creditors.^ 

It must be admitted, that the 10th sect., as it at 
present stands, is in any view open to much criticism. 
It is difiicult to see on what principle the rights of 
secured creditors should be made to depend upon the 
accident, whether the debtor's estate is being admi- 
nistered out of, or by, the Court ; or why an executor, 
who might be the only person who knew of the in- 
solvency, should be at liberty to go on paying the 
secured creditors according to the pre-existing rules of 
Equity, until some creditor or other person chose to 
obtain a judgment for administration ; so that if there 
were the slightest possible chance of an estate proving 
insolvent, it would become almost obligatory on any 
unsecured creditor for his own protection to put the 
administration of his debtor's estate under the control 
of the Court. And even when the assets are being 
administered by the Court, great practical difficulty 
will necessarily arise, when it is uncertain whether 
the estate will ultimately prove insolvent or not, and 
whether, therefore, the bankruptcy rules will, or will 
not, apply. 

But I pass to the second particular, "Debts and 

' Smith V. Morgan, 5 C. P. D. 337. 
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liabilities provable ; " in other words, what debts and 
liabilities may be proved; it being the object and 
scope of this part of the section to allow anything 
which would be capable of being proved in a bank- 
ruptcy to be proved in the administration of an 
insolvent estate, whether it be strictly a debt or not.^ 
And, of course, if a debt or liability were not capable 
of being proved in bankruptcy, there would be no 
remedy in respect of it in such an administration. 

The description of debts and liabilities provable in 
bankruptcy will be found in the 31st section of the 
Bankruptcy Act, 1869. The first clause of that 
section enacts that, " demands in the nature of unli- 
quidated damages, arising otherwise than by reason 
of a contract or promise, shall not be provable ; " thus 
excluding any claim for damages recoverable in any 
action of tort, unless judgment be actually signed 
before the adjudication, so that a debt had already 
arisen.^ 

The 2nd clause of the same section enacts that, 
" save as aforesaid, all debts and liabilities present 
or future, certain or contingent, to which the bank- 
rupt is subject at the date of the adjudication, shall 
be provable debts." And in the last clause liability 
is defined thus : " Liability shall for the purposes of 
this Act include any compensation for work or labour 
done, any obligation or possibility of an obligation to 

1 Per Fry, J., In re West of England Baii7,\ 12 Cli. D. 
825. 

^ In re Newman , Ex jinrtc Broole, 3 Ch. D. 494. 

I 
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pay money, or money's worth, on the breach of any 
express or implied covenant, contract, agreement, or 
undertaking, whether such breach does, or does not, 
occur, or is, or is not, likely to occur, or capable of occur- 
ring, before the close of the bankruptcy ; and, gene- 
rally, it shall include any express or implied engage- 
ment, agreement, or undertaking to pay, or capable of 
resulting in the payment of money, or money's worth, 
whether such payment be, as respects amount, fixed 
-or unliquidated ; as respects time, present or fature, 
certain or dependent on any one contingency, or on 
two or more contingencies ; as to mode of valuation, 
capable of being ascertained by fixed rules, or assess- 
able only by a jury, or as a matter of opinion." 

It is scarcely possible to conceive a more com- 
prehensive enactment, for, with the one exception 
specified, it excludes nothing which is not absolutely 
incapable of valuation. " In order," said Lord 
Justice Mellish,! "to justify us, under section 31, in 
rejecting the proof, we must find expressly, that the 
-value of the contingency is incapable of being fairly 
•estimated ; " and, accordingly, in that case, a proof 
•was admitted for the value of the future payments of 
an annuity, the duration of which depended upon 
the contingency of the annuitant (a widow) marrying 
.again. 

The 3rd particular mentioned in the 10th section 

1 Ex parte Bluliemore, 5 Ch. D. 372 ; and see In re Westhoume 
Orove Drapery Co., ibid., 248 ; and & parte Need, 14 Ch. D. 
679. 
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is as to the valuation of annuities, and future and 
contingent liabilities respectively. 

With reference to them, the 3rd clause of the 
Slat section of the Bankruptcy Act, 1869, provides, 
that " an estimate shall be made according to the 
Rules of the Court for the time being in force, so far 
as the same may be applicable, and where they are 
not applicable at the discretion of the trustee, of the 
value of any debt or Hability provable as aforesaid, 
which by reason of its being subject to any contin- • 
gency, or contingencies, or for any other reason, does 
not bear a certain value." And by the 4th clause 
of the same section power is given to any person 
aggrieved by any estimate to appeal to the Court, 
which may either declare the debt to be one not 
provable, or may in manner therein specified direct a 
new assessment. No general rules have been made 
on this point, but the 78th section enacts, that "until 
rules have been made in pursuance of this Act, the 
principles, practice, and rules, on which Courts having 
jurisdiction in bankruptcy have heretofore acted in 
dealing with bankruptcy proceedings shall be observed 
by any Court having jurisdiction in bankruptcy cases 
under this Act." 

This throws us back upon the earlier Acts, and as 
to the valuation of annuities, it was provided by the 
Bankruptcy Act, 1849, section 175,^ that the value 
of an annuity should be ascertained by the Court, 

> 12 & 13 Vict. c. 106. 

I 2 
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regard being had to the original price given for it, 
and deducting therefrom such diminution in the value 
thereof as should have been caused by the lapse of 
time since the grant thereof to the date of the 
adjudication. 

In Equity there had been several decisions as to 
the mode of valuing annuities, but they occurred in 
cases where the annuities were bequeathed, and the 
estates having proved insufficient for the payment of 
the legacies and annuities in full, it became necessary 
to make a valuation of the latter, in order to effect a 
proportionate abatement. 

Under these circumstances the original price could 
not form a datum of calculation ; and it was settled, 
after some fluctuation of opinion, that the proper 
mode of valuation was to add the actual amount 
of the arrears to the then present value of the 
annuity.^ In cases within the 10th section of the 
Judicature Act, 1875, the rule laid down in the 
17 5th section of the Act of 1849 will, it is presumed, 
be followed, where the annuity has been purchased. 

But where this is not the case, as in annuities 
granted under settlements, the same rule will 
probably prevail, which has been adopted in 
Equity.^ 

As to future and contingent debts and habillties 

1 See Potts V. Smith, 8 Eq. 683, following Todd v. Bieliy, 27 
Beav. 353. 

2 See -Ex j^'^f'is Naden, 9 Ch. App. 670 ; Ex parte Neal, 14 
Ch. D. 579 ; and Ex parte Scuv, 2 D. & C. 172. 
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they were always assessed under the direction of 
the Courts, or by a jury, and the same rule will be 
still adopted with the assistance of actuaries or other 
experts, skilful in estimating the chances of contin- 
gencies happening.^ 

The effect of the 10 th section wUl also be to 
import the rules of bankruptcy into the administra- 
tion by the Court of the estate of an insolvent 
deceased partner. 

It has long been the established practice in bank- 
ruptcy that the joint debts of a partnership are to be 
paid out of the partnership assets, and the separate 
debts of each partner out of his own estate ; and 
tliat no joint creditor can prove against the separate 
estate of one of the partners in competition with 
the separate creditors of that partner. The intro- 
duction, however, of this rule will occasion very 
little practical alteration, for, as we have seen, 
the Court of Chancery, except in cases where 
the estate was solvent, or where there was no 
joint estate, never allowed joint creditors to receive 
any payment out of the estate of a deceased partner 
until all his separate debts had previously been 
discharged. 

The 10th section has also introduced an important 
alteration in the computation of interest upon debts 
in the administration by the Court of the estate of a 

^ See Ex parte Bates, 11 Ch. D. 914; and as to the risk of 
executors of solvent estates, see Tmjlor v. Taylor, 10 Eq. 477 ; 
Jerois v. Wolferstan, 18 Eq. 18. 
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person who died insolvent after the 1 st of November, 
1875 ; for it has been held that a creditor on such an 
estate, whose debt bears interest, is no longer entitled 
to interest up to the day of payment, but only to the 
date of the judgment for administration, which, by 
virtue of the above section, is equivalent to an 
adjudication in bankruptcy.^ 

^ In re Summers, 13 Ch. D. 136 ; Seton on Decrees, 4tli ed., 
vol ii., p. 1674. As to the effect of the 10th section upon the 
operation of the Statutes of Limitations, see infra, p. 144. 
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CHAPTER X. 

STATUTES OF LIMITATIONS. 

It is often an important question in the adminis- 
tration of assets in favour of creditors, wlietlier debts 
claimed to be proved are or are not barred by the 
Statutes of Limitations, and I accordingly propose to 
point out a few leading principles, by which those 
questions may be solved. 

All such statutes have the same object, viz., the 
prevention of disputes and the repression of fraud, 
by fixing, instead of vague presumptions, certain 
defined limits of time, within which all persons are 
to be bound to assert their respective claims to pro- 
perty "ne lites," as one of the jurists says, " immortales 
essent, dum litigantes mortui sunt." 

The Statutes of Limitations in force with reference 
to debts are the 21 James I. c. 16, which relates to 
simple contract debts ; the 3 & 4 Wm. IV. c. 27, 
which relates to real property and moneys charged 
on land, and which, since the 1st of January, 1879, 
has been modified by the 37 & 38 Vict. c. 57 ; and 
the 3 & 4 Wm. IV. c. 42, which relates chiefly to 
specialty debts. There are certain main points com- 
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mon to all these statutes, to which it may be well to 
advert, before we consider some of the points on 
which they differ. 

1. All Statutes of Limitations fix a certain period 
of time within which *a claimant is to assert his right. 
Two things therefore must in every case be ascertained; 
(i.) the duration of the period, and (ii.) the time from 
which it begins to run. 

2. If the statutory period has once begun to run 
nothing can stop it, even though subsequent events 
may render it impossible for the claim to be asserted. 
See Beckford v. Wade,^ where the extreme case is 
put of Courts of Justice being closed in time of 
war. 

3. Before the statutory period can begin to run 
there must be (i,),a claim, or a cause of action or 
suit ; (ii.) a person capable of asserting the claim, or 
a person to sue; and (iii.) a person against whom 
the claim can be asserted, or a person capable of 
being sued. 

4. When the statutory period has expired, the 
claim can be successfully resisted. 

But between these different statutes there exists a 
distinction of extreme importance. 

A Statute of Limitations may effect its object in 
one of two ways, either by destroying the right 
itself at the expiration of the prescribed period, or, 
while it leaves the right itself untouched, by pre- 

' 17 Ves. 93. 
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venting that right being asserted in a Court of Law ; 
in the former case extinguishing the debt, in the 
latter case only barring the remedy. It follows that 
in the former case, when the time has once run out, 
no debt can be claimed, simply because there is no 
longer any debt in existence ; in the latter case the 
debt still exists, though the Court, exercising the 
jus fori, may refuse to enforce its recovery. 

The Statutes of James I. and of the 3 & 4 Wm. IV. 
c. 42, only bar the remedy, the other two statutes 
extinguish the debt. 

There is in consequence of this distinction a very 
material difference as to the mode in which the 
benefit of these respective statutes may be invoked. 

Suppose that an action for administration were 
brought by a simple contract creditor, whose debt had 
been, barred by the Statute of James I. He would 
sue in respect of an existing debt, which would be 
perfectly good, unless the defendant chose to set up 
the statute against it. In such a case, therefore, the 
statute must be expressly pleaded, for there would be 
nothing on the face of the writ or statement of claim 
to show that the debt would not sustain the action. 
But if the action were brought by a creditor in respect 
of a debt which was barred by lapse of time under 
the Statute of 3 & 4 Wm. IV. c. 27, the debt itself 
would be extinguished, unless the creditor could bring 
himself within some of the exceptions, which would 
take his case out of that statute ; and if he did not 
show this on his statement of claim it would be 
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apparent on the face of it that his title to sue 
was extinguished!, and accordingly that Statute of 
Limitations might be raised by demurrer.^ 

It should also be borne in mind that the 3 & 4 
Wm. IV. c. 27 was the first Statute of Limitations 
which applied in terms to equitable rights and bound 
Courts of Equity. But Equity had long previously 
followed in matters of this kind the analogy of exist- 
ing statutes, and adopted them as her rule of pro- 
cedure, on the sunple principle, that it would have 
been an act of inconsistency on her part, if, while she 
exacted extreme vigilance from her own suitors, she 
had countenanced a delay beyond the period, which 
the statute law itself prescribed for the assertion of 
legal demands.^ Lord Redesdale indeed says, in 
Hovenden v. Lm"d Annesley:^ " I think it is a mistake 
in point of language to say that Courts of Equity act 
merely by analogy to the Statutes of Limitations ; 
they act in obedience to them." But he is there 
referring to legal demands administered in Equity ; 
as to eqiiitable claims it would be more correct to 
say "they act in deference to them," for Equity 
remained free, and not unfrequently asserted in very 
unmistakable terms her liberty. 

We may now consider shortly the Statute of 21st 

1 Dawldns v. Lord Penrliyn, 4 App. Ca. 51, 59. See also for 
the difference in such oases between the lex fori and the lex loci 
contractus, Harris v. Qidne, 4 L. E. Q. B. 653. 

2 Smith V. Clay, 3 Bro. C. C. 639 ; and Knox v. Gye, 5 L. E. 
E. & I. App. 674. 

' 2 Sch. & Lefr. 630 ; see Foley v. Hill, 1 Ph. 405. 
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of James I. c. 16, as it bears upon the administration 
of assets in the payment of simple contract debts. 

That statute requires all actions for simple contract 
debts (but not including Crown debts) to be com- 
menced within six years next after the cause of action 
or suit has arisen and not after. It merely prescribes 
the time within which actions are to be brought, 
and, therefore, only bars the remedy. 

Now, as we might expect, the fact of the debt 
itself being unaffected leads to many important 
results. If an executor before decree chooses to pay 
a debt which is barred by this statute he does not 
commit a devastavit, for he is in no case bound to set 
it up ;i and if he has in his hands money of a debtor 
to his testator, he may retain it in payment of a 
statute-barred debt, for he is only obtaining, other- 
wise than by action, the payment of an existing debt;^ 
So an executor has been held entitled to set off the 
amount of such a debt to the testator's estate against 
a legacy due from the same estate to the debtor.^ On 
the same principle an executor who is a creditor of 
the testator is at hberty to retain out of legal assets 
his own debt, though statute-barred ;* and, on the 
other hand, when he is indebted to the testator's 
estate, he, upon taking out probate, is considered to 
have the amount of the debt as assets in his hands, 

^ Lowis V. Rumney, i Eq. 451. 
^ Courtenay v. Williams, 3 Hare, 551. 
' In re Gordioell's Estate, 20 Eq. 644. 
' Hill V. Walker, 4 K. & J. 169. 
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and from that time, therefore, the statute cannot run 
against the testator's estate. This led to a rather 
curious result in the case of Ingle v. Richards,'^ where 
a testator left three executors, two of whom proved 
at once and afterwards died. The third executor 
owed the testator a sum of money upon a promissory 
note, and he, after the death of the other two 
executors and fourteen years after the testator's 
death, proved the will. If he had not proved, he 
might have set up the statute as a bar to any claim 
made against him for his debt. But as probate of a 
will relates back to the testator's death, the third 
executor was assumed to have had from that time 
the amount of his debt as assets in his hands, and 
was accordingly held liable to account for it. This is 
obviously right, for if it were otherwise an executor 
might protect himself from payment of a debt which 
he owed to the testator's estate, merely by delay in 
proving the will. So, again, the Court of Probate 
has granted administration to a simple contract 
creditor, whose right of action was barred by this 
statute, though in that case it put him upon the terms 
of distributing the assets without giving any prefer- 
ence to his own debt.^ 

And as a decree for administration in a creditor's 
suit was considered a judgment in favour of all the 
creditors, it became a well-estabHshed rule, that after 
decree any person interested either as creditor or 

' 28 Beav. 366. 

'■' Goomhs V. Coomhs, 1 L. R. P. & D. 288. 
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volunteer might set up the statute against a debt if 
the executor did not himself choose to do so/ except, 
indeed, against the debt of the plaintiff, on the basis 
of which the decree was made.^ 

Hence it followed that after such a decree an 
executor was not allowed himself to vary the rights 
of the creditors, and could not give any promise 
which would take a debt out of the statute. Nor 
could he after decree pay a statute-barred debt ; or at 
least if he did so he could only stand in the place of 
the creditor whom he had paid, and the statute could 
be pleaded as successfully against him, as it could 
have been against the creditor himself^ 

It would seem, however, that if neither the executor 
nor any other person interested who was before the 
Court chose to set up the statute, the Court itself 
would not do so in the interest of absent parties.* 

The remedy is barred under this statute unless 
proceedings are taken within six years next after the 
cause of action. 

The question, therefore, becomes of great import- 
ance, what constitutes this cause of action ? Now it 
clearly arises when the person entitled is for the first 
time in a position to sue, i.e., as soon as a breach of 
the promise to pay has occurred. 

' Shewen v. VanderJiorst, 1 E. & M. 347 ; Moodie v. Bannister, 
4 Dr. 432. 

2 Briggs v. Wilson, 5 De G. M. & G. 21. 

3 Philips V. Beal, 32 Beav. 26 ; and see Mitclielson v. Piper, 
8 Sim. 64. 

* Aston V. Trollope, 2 Eq. 205. 
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In this rfespect there was an important conflict and 
variance between Common Law and Equity, which 
the Jtidicature Acts have now settled in favour of 
the latter. Suppose a cause of action had arisen, but 
it was concealed through the debtor's own fraud, 
Common Law after some fluctuation decided that the 
fraudulent concealment would make no difierence, 
but that the words of the statute must prevail, and 
that the time, therefore, began to run from the 
moment when the cause of action actually accrued.^ 
Equity, however, which was not bound by the terms 
of any statute, but acted by analogy and upon the 
principle of discouraging laches, always held that in 
such a case time only began to run from the moment 
when the fraud was, or with reasonable diligence 
ought to have been, discovered.^ 

A cause of action must be that on which an action 
can be grounded, and an action must necessarily be 
by some one capable of suing against some one capable 
of being sued. 

Suppose a debt payable to A. at the expiration of 
two years, and A. dies intestate at the end of one 
year ; the money will be payable at the end of a 
year after A.'s death, but payable only to his personal 
representative. But if administration is not taken 

1 Imperial Gas Go. v. London Gas Co., 10 Excli. 39. 

2 South Sea Company v. Wymondsell, 3 P. Wms. 143; Blaii- v. 
Bromley, 5 Hare, 559; 2 Phill. 354; Ecclesiastical Covimissioners 
V. North Eastern Railway Co., 4 Ch. D. 845; Trotter v. Maclean, 
13 Ch. D. 574. 
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out to A. till three years after his death, there is in 
the meantirae no one to sue, and time, therefore, only 
begins to run from the grant of the administration.^ 
Had A. left an executor, inasmuch as that executor 
might have commenced an action before probate, there 
would have been always a person capable of suing. 

Suppose, on the other hand, the debt had been due 
from A., there would then have been no person capable 
of being sued until the grant of administration, and 
the cause of action would have first arisen upon such 
grant being made.^ 

But if the six years have expired since the original 
cause of action, is there any kind of promise or 
acknowledgment which would keep the right of action 
ahve, and thus take the case, wholly or partially, out 
of the operation of this statute ? 

The Statute says nothing about any promise or 
acknowledgment of the debt which would have the 
effect of extending the time for suing. It makes, on 
the contrary, the statutory period only date from the 
cause of action, which must be either a cause spring- 
ing out of the original contract, or out of some subse- 
quent promise to pay, which would itself constitute a 
new contract, and from which, therefore, the new 
period would be held to commence.^ 

Such a promise might have been by parol, until 

1 Murray v. East India Co., 5 B. & Aid. 214 ; Burdich v. 
Garrick, 5 Ch. App. 241. 

•' Story V. Fry, 1 Y. & C. C. C. 603. 
^ Moodie v. Bannister, 4 Dr. 439. 
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Lord Tenterden's Act (9 Geo. IV. c. 14, s. 1), which 
required it to be in writing, signed by the party 
chargeable, or, in cases within the Mercantile Law 
Amendment Act (19 & 20 Vict. c. 97, s. 13), by an 
agent of the party charged thereby. 

A mere admission, therefore, or acknowledgment of 
the existence of the debt, might be clearly insufficient 
to constitute a cause of action ; for the existence of 
the debt is perfectly compatible with the incapacity 
of enforcing it under this statute. To be of any avail 
it must amoimt (whatever be its form) to a promise 
in writing to pay ; and to constitute such a promise 
there must be one of three things — either an acknow- 
ledgment of the debt, from which a promise to pay 
must be implied, or an unconditional promise to 
pay the debt, or a conditional promise to pay it and 
evidence that the condition has been performed, i 

Now if such a new promise is requisite it is difficult 
to understand how an admission made to a third 
person can be held sufficient, for an acknowledgment 
made by A. to a stranger, however unqualified or 
unconditional it may be, that he (A.) owes a debt to 
B., does not in itself imply any promise on the part 
of A. that he will pay it to B. On this point, how- 
ever, there has been some conflict of opinion. 

In Courtenay v. Williams,^ Vice-Chancellor Wigram 

^ Tamier v. Smart, 6 B. & C. 603 ; Cliascmore v. Turner, 10 
L. E. Q. B. 500; In re River Steam Co., Mitchell's Claim, 6 Ch. 
App. 822; MeyerlwffY. Froelivh, 4 C. P. D. 63. 

■' 3 Hare, 549. 
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appears to have considered that an acknowledgment 
to a third party might be sufficient ; while the con- 
trary, and probably the truer view, is maintained by 
V.-C. Kiudersley in Moodie v. Bannister} 

Payment of interest (being the price paid by the 
debtor for the creditor's forbearance in not calling in 
the principal) has always been held to imply, not only 
an admission of the existence of the debt but a pro- 
mise to pay it. And the same effect has been given 
to payment of a part of the principal, provided such 
payment is clearly in the nature of a partial discharge, 
for it is obvious that the mere payment of a sum of 
money in itself aflPords no presumption, that any 
further amount is due.^ This payment of interest 
has often had a very important bearing upon the 
administration of assets by the Court. 

Suppose, for instance, that a testator died possessed 
of personalty, and having devised his real estate, and 
being indebted to a simple contract creditor, and that 
the executor for four years from the testator's death 
paid the simple contract creditor interest upon his 
debt; as a new cause of action would arise upon every 
payment of interest, the six years would begin to run 
from the last time of payment, as regarded the personal 
estate. But suppose that nine years after the testa- 
tor's death the simple contract creditor (finding that 
the personalty had been exhausted in paying other 

1 4 Dr. 439 ; and see Fuller v. Redman, 26 Beav. 620. 
"" Tippets V. Heane, 1 Cr. i\r. & E. 252 ; Coope v. CremreV, 2 
Eq. 119. 
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debts) brouglit his action against the devisee, for the 
purpose of having the real estate administered in 
payment of his debt, but that the devisee had given 
in the meantime no promise to pay the debt, which 
could affect the operation of this statute. The ques- 
tion would arise whether the promise of the personal 
representative would keep the right of action alive, 
as against the devisee of the real estate ? It was 
decided that it did not do so, in Putnam v. Bates,^ 
a case which has sometimes been called in question, 
but was cited as perfectly good law by V.-C. 
Turner, in Fordham v. Wallis,^ and which rests 
upon the broad principle that a promise by an executor 
to pay a debt, which gives a new cause of action against 
him, cannot constitute a promise by the devisee to 
pay it, so as to give any new cause of action against 
such devisee. It would be to hold, as was said by 
Lord Westbury, L. C, that, according to the true 
intent and meaning of the statute, the right of one 
man may be taken away by the act of another. ^ A 
simple contract debt, therefore, may be barred as 
against the real estate, while it remains recoverable 
from the personal assets. 

The establishment of this rtde led to a further 
question. Suppose that in a case where the testator 
died before 1870, a simple contract creditor, whose 

^ 3 Euss. 188. In this case the admission bound of course 
the real estate devised to the executor, but no other real estate. 
^ 10 Hare, 227. 
^ See Boldivg v. Lane, 1 De G. J. & S. 122. 
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right against the executor remained unaffected, but 
whose right was barred as regarded the devisee, 
ascertained that specialty creditors, who were en- 
titled to come against the real estate, had been paid 
their debts otit of the personalty, why should not 
the simple contract creditor be entitled to marshal 
against the specialty creditors, and to stand in their 
place against the real estate, to the extent to which 
they had received the personal assets ? V.-C. Turner, 
in Fordham v. Wcdlis,^ considered, that where a 
simple contract creditor was barred from all rehef 
against the land by the Statute of Limitations, he 
could not obtain relief indirectly through the process 
of marshalling. " Simple contract creditors have 
now," he said, " a direct right against the real estate 
in case of a deficiency of the personal. They do not 
require the aid of this Court to marshal the assets, 
in order to give them a remedy against the real 
estate." 

He also suggested that the consequence of holding 
otherwise would be " that in all cases where there 
are specialty debts, the simple contract creditors 
would be entitled to sue the real estate at any time 
within which the specialty creditors could have sued ; 
in effect, to create in Equity the same limitation as 
to simple contract debts, as the statute has pre- 
scribed as to specialties." 

The correctness of this view has been questioned, 

' 10 Hare, 217, 229. 

K 2 
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and not without reason.^ There would no doubt be 
ground for refusing to the simple contract creditor 
the benefit of the equitable rule of marshalling, if he 
could be considered guilty of misconduct or laches ; 
but such a construction could hardly be put upon the 
mere omission on his part to make any claim against 
the real estate, whUe the executor, who was the 
primary person to pay the debt, was himself promis- 
ing to pay it. And apart from this view, why should 
the mere fact that the simple contract creditor had 
by lapse of time lost a right against the real estate, 
which he had previously possessed, make any differ- 
ence as to the right of marshalling 1 

That right assumes the non-existence of any title 
on the part of the creditor who marshals to the 
fund which is being marshalled, and only permits 
him to take out of the assets, which otherwise are 
not applicable for his payment, so much as he woiild 
have been absolutely entitled to take out of his own 
proper fund, if it had not been previously exhausted. 

The difficulty therefore suggested by V.-C. Turner 
would hardly seem to arise, for if the simple contract 
creditor sought to marshal against the real estate 
after his right of action had been, barred against the 
personalty, there would be ground for contending 
that he had lost his right of domg so, for he could 
only marshal on the assumption that the fund, 
which the specialty creditors had exhausted, would 

' Diirby and Bosnnquct on Statutes of Limitations, p. 87. 
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have been his if it had remained intact ; whereas 
after the statute had run against him it would only 
have been his, provided the executor, or the other 
creditors, or any other person interested, did not 
choose to plead the statute, and he would not there- 
fore have had an absolute, but merely a contingent 
and uncertain right to it. 

The point, however, remains undetermined. Lord 
St. Leonards^ says : " Whether the right to have the 
assets marshalled gives to a sunple contract creditor 
more time than the statute aflPords to him is not a 
point satisfactorily settled." 

And although in cases falling within the 32 & 33 
Vict. c. 46, there can now be no question of marshal- 
ling, as between simple contract and specialty credi- 
tors, a similar question may still arise, as regards 
judgment creditors. 

How far an acknowledgment given to the creditor 
by a devisee, who has only a limited interest in the 
real estate devised by the testator, would bind the 
remainderman, is a question which will be better 
considered with reference to the other statutes. 

■*■ Eeal Property Statutes, 2iid ed., p. 131. 
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CHAPTER XI. 

STATUTES OF LIMITATIONS — Continued. 

I NOW proceed to the two other statutes, the 3 & 
4 Wm. lY. c. 27, and the 3 & 4 Wm. IV. c. 42. 

The latter, which I Avill refer to first, relates to 
specialty debts not charged on land, and the 3rd 
section of it enacts (amongst other things) that all 
actions of covenant, or debt upon any bond or other 
specialty, shall be commenced and sued within twenty 
years after the cause of such action or suit, but not 
after. This statute resembles that of James I. in 
simply barring the remedy, but it differs widely with 
reference to the acknowledgment required to take a 
case out of it. 

The 5th section of the 3 & 4 Wm. IV. c. 42, pro- 
vides to the effect, that if any acknowledgment shall 
be made, either by writing signed by the party hable, 
or his agent, or by part payment, or part satisfaction 
on account of principal or interest, the action may be 
brought within twenty years after such acknowledg- 
ment, or part payment, or part satisfaction. It will 
be observed, that the effect of an acknowledgment 
under this section is not to raise a new cause of action 
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by a new promise to pay the debt, but to extend the 
period during which the action could be brought on 
the original obligation, a difference arising from the 
distinction between simple contract and specialty 
debts, for although a promise to pay a simple contract 
debt would constitute, in itself, a contract of precisely 
the same kind as the original debt, a promise to pay a 
specialty debt, if not under seal, could not constitute 
a specialty debt.^ 

This section, accordingly, makes no mention of the 
person to whom the acknowledgment is to be given, 
and it has been held that any admission made, even 
to a third person, of the debt being due, is sufficient 
to take a specialty debt out of its operation, or rather 
to create a new starting point, from which the twenty 
years is to begin to run.^ The section also only speaks 
of the " party liable ; " but suppose that there are 
several parties either concurrently or successively 
liable, what is the effect on the creditor's right of an 
acknowledgment by one of them ? 

This point arose in the case of Roddam v. Morley,^ 
where a testator owed a debt on a bond binding the 
heii's, and devised his real estate to A. for life, with 
remainders over. A. paid interest to the bond 
creditor, and the question was, whether in conse- 
•quence of such payment by the tenant for life, the 
bond debt "was to be considered as a debt still 

1 See observations of Williams and Crowder, JJ., in Roddam v. 
Morley, 1 De G. & J. 1, 15. 

^ Moodie v. Bannister, 4 Dr. 4-32, 441. ' 1 De G. & J. 1. 
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recoverable as against -the devisees in remainder ; 
and it was held that it was to be so considered, on 
the ground that the successive devisees were the 
" persons liable " by virtue of the bond. 

In Coope V. Cresswell ^ V.-C. Kindersley stated, 
that in his opinion the result of the decision in 
Roddam v. Morley was, that if there were several 
persons liable, whether it be the case of several 
obligors in a bond, or the case of a deceased debtor 
having left personalty and devised realty, in short, 
wherever there was a case of several persons liable, 
although the language of the statute had not 
expressly provided for that case, yet according to its 
true construction the " person hable " meant each 
and every one of the several persons liable, and 
an acknowledgment or payment by any one of 
them within twenty years prevented the statute 
from running in favour of any of them. The Vice- 
Chancellor, accordingly, held in Coope v. Cresswell, 
that payment of interest by an administrator and 
trustees of an estate devised for the payment of 
debts took the case out of the statute, as agaiast the 
devisees of another estate. This decision was reversed 
on appeal by Lord Chelmsford, L. C.,^ who dissented 
from the reasoning in Roddam v. Morley, and held 
that that case rested upon the special relation of- 
tenant for hfe and remainderman existing in the same 
estate, and would not apply to devisees of different 

' -2 Eq. 106. 

- 2 Cli. App. 112. 
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estates ; following in this respect Dickenson v. Teas- 
dale,^ where Lord Westbury had decided, that an 
acknowledgment by one devisee did not prevent 
another devisee from pleading this statute. "The last 
point," he says, " relates to the acknowledgment, and 
it is said, that an acknowledgment by one of several 
devisees of distinct estates extends to all the devisees 
under the will. But that which is totally unreason- 
able in point of principle derived no suppoi-t from 
Roddam v. Morley, which in its circumstances had 
not the remotest possible bearing on the present. In 
that case there was an acknowledgment by a devisee 
for life of an estate, and the question was as to the 
effect of such an acknowledgment as affecting those 
entitled in remainder to the same estate." 

So far then as Roddam v. Morley decided that 
payment of interest by a tenant for life of a devised 
estate keeps a specialty debt binding the heirs ahve 
against the person entitled in remainder to the same 
estate, it may be considered a case of unshaken 
authority. 2 To this extent Lord St. Leonards^ 
speaks of the decision as settled law, and says: 
"although the acknowledgment is by one of the 
parties only, yet it sets the action free generally, and 
payment by one of the parties, e. g. the tenant for 
life of the property, keeps ahve the right of action in 
its integrity." But where the estates are distinct, it 

M De G. J. & S. 52. 

'' Pears v. Laing, 12 Eq. 56. 

'^ Eeal Property Statutes, 2nd ed., p. 145, 149. 
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would seem that the rule, as laid down in Dickenson 
V. Teasdale and Coope v. Cresswell, must be held to 
prevail.^ 

The statute of the 3 & 4 Wm. IV. C. 27, diiFers 
from the other statutes, as it not only bars the 
remedy but extinguishes the debt itself, after the 
prescribed period has elapsed. See section 34, which 
enacts, " that at the determination of the period 
limited by this Act to any person for making an 
entry or distress, or bringing any writ of quare 
impedit, or other action or suit, the right and title of 
such person to the land rent or advowson for the 
recovery whereof such entry, distress, action or suit 
respectively might have been made or brought within 
such period, shall be extinguished." Section 40 is 
repealed by section 9 of the 37 & 38 Vict. c. 57, but 
is re-enacted in the same words by the 8th section of 
that statute, with the substitution of twelve for 
twenty years, which provides " that no action or suit, 
or other proceeding, shall be brought to recover any 
sum of money secured by any mortgage judgment or 
lien, or otherwise charged upon or payable out of 
any land or rent at Law or in Equity, but within 
twelve years next after a present right to receive the 
same shall have accrued to some person capable of 
giving a discharge for or release of the same, unless 
in the meantime some part of the principal money, 

^ As to acknowledgments by one of several co-contractors or co- 
debtors, see 14th sect, of 19 & 20 Vict. c. 97 (Mercantile Law- 
Amendment Act). 
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or aome interest thereon, shall have been paid, or some 
acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the 
same shall be payable, or his agent, to the person 
entitled thereto, or his agent, and in such case no 
such action or suit, or proceeding shall be brought, 
but within twelve years after such payment or 
acknowledgment, or the last of such payments or 
acknowledgments, if more than one was given." The 
42nd section of the earlier statute, which is un- 
repealed, provides that no arrears of interest in 
respect of money charged on land are to be recovered 
but within six years next after the same shall have 
become due, or next after an acknowledgment of the 
same in writing shall have been given to the person 
entitled, or his agent, signed by the person by whom 
the same was payable, or his agent. 

Except, therefore, as to the length of time, the 
40th section of the Act of the 3 & 4 Wm. IV. c. 27, 
remains in terms unaltered. It had been held that 
that section applied to judgments, not only where they 
were sought to be enforced against the land of the 
debtor, but when in consequence of the nature of the 
assets they would not affect land, but could operate 
on the personal estate only.^ This is not in strict 
conformity with the words of the section, which 
speaks of money secured " by judgment, or otherwise 

^ Watson V. Birch, 15 Sim. 523 ; Lord St. Leonards' Eeal Pro- 
perty Statutes, 2nd ed., p. 127; and Henry v. Smith, 2 Dr. & War. 
391. 
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cliarged on the land ; " but it arises from the fact 
that the right against the land is extinguished when 
the prescribed period has expired, and a judgment 
creditor, therefore, seeking to enforce his claim against 
the personal estate after the expiration of that period, 
would be met by the objection that he was bringing 
an action to enforce a debt which under that statute 
had already ceased to exist. 

The 25th section of the 3 & 4 Wm. IV. c. 27, was 
to the effect, that as between any trustee holding upon 
an express trust and his cestui que trust, time woidd 
not run until there had been a conveyance for valuable 
consideration to a purchaser. This section was held 
not to apply to a mere charge of debts, which fell 
within the 40th section,^ but there were cases in 
which, though there was in form a charge, the will 
was construed to impose on the devisees of the land 
subject to it a personal obligation, which amounted 
to an express trust, and therefore came within the 
25th section.^ 

To obviate the difficulties which arose from these 
intermediate cases it was provided by the 37 & 38 
Vict. c. 57, s. 10, that after the 1st of January, 1879, 
no action, suit, or other proceeding, is to be brought 
to recover any suiij of money or legacy charged upon 
or payable out of any land or rent at Law or in 
Equity, and secured by an express trust, or to recover 

1 Dickenson v. Teiisdale, 1 De G, J. & S. 52. 
' Bmnwcs v. Gore, 6 H. L. Ca. 907, 961. 
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any arrears of rent or interest in respect of any sum 
of money or legacy so charged or payable and so 
secured, or any damages in respect of such arrears, 
except within the time within which the same could 
be recoverable, if there were not any such trust. 

This section in fact constitutes an exception to 
section 25, sub-section 2 of the Judicature Act, 1873, 
which enacts " that no claim of cestui que trust against 
his trustee for any property held on an express trust, 
or in respect of any breach of such trust, shall be 
held to be barred by any Statute of Limitations." 

A question of some practical importance has also 
arisen upon the Statutes of Limitations, whether 
when a creditor comes in to prove his debt under an 
order for administration, time ceases to run against 
him from the commencement of the action. 

In a case of Sterndcde v. HanJcinson^ it was held, 
that when a creditor on behalf of himself and all other 
creditors filed a bill for administration of the testa- 
tor's estate, every creditor had an inchoate interest 
in the suit from the moment of the bill being filed, 
to the extent of the bill being considered as a demand, 
and that therefore a simple contract creditor, who 
came in under the decree, was allowed to prove for 
his debt, though more than six years had elapsed 

1 1 Sim. 393. Tlie case is a striking illustration of the rapidity 
of Chancery proceedings in the beginning of the present century, for 
the testator died in 1810, the creditor's suit was commenced in 1813, 
the usual decree was made in 1818, and an order was made upon 
exceptions to the Master's Report in 1827. 



142 STATUTES OF LIMITATIONS. 

between the filing of the bill and the date of the 
decree. 

It was a rule adopted by Courts of Equity, when 
they were not bound by any Statute of Limitations, 
and was treated by the Vice-Chancellor as a rule of 
convenience ; for if it had been held otherwise, there 
would have been imposed upon every creditor who 
had the least risk of being barred by lapse of time 
the obhgation of himself instituting legal proceedings. 

But at the same time it is not very easy to see 
why, on principle, the mere commencement of such 
an action by one creditor, who, though nominally 
sxiing on behalf of others, has until decree the abso- 
lute dominion over the suit, should affect the legal 
status of the other creditors.^ 

In cases which came under the 40th section of the 
3rd & 4th Wm. IV., c. 27, and which would now 
come under the 8th section of the 37th & 38th Yict., 
c. 57, there is a positive bar to all claims after the 
twelve years, with certain specified exceptions (the 
commencement of an action not being one of them); 
and when therefore a judgment creditor at the 
expiration of more than twenty years from the date 
of his judgment ascertained that a suit had been 
coramenced on behalf of the plaintiff and all the other 
creditors before the twenty years had expired, and 
that a decree had been made which was also within 
the prescribed period, and sought to come ia and 
prove his debt under that decree, it was held that he 

1 Handford v. Stork; 2 S. it S. 19G. 
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was barred by the statute, as no exception which 
could take the case out of it was pleaded, and the 
right itself had become extinguished.^ 

These last-mentioned cases were decided upon the 
express terms of the statute, which bound Courts 
of Equity, and have no real bearing on decisions 
which depend upon the application of the broad 
principles of Equity to a still existing debt. 

Nothing has occurred to destroy the rule, as laid 
down in Sterndale v. Hankinson, with reference to 
any debt not within the 3rd & 4th Wm. IV. c. 27, 
or the 37th & 38th Yict. c. 57; although, according 
to the view taken by Lord St. Leonards,^ that rule 
must be applied with extreme caution, and " where 
the suit is in effect the suit of the creditor making 
the claim, or under which he would have a clear right 
to prosecute his demand, and of which he was fully 
aware, and where his demand was such as would not 
have been barred if he had himself filed the bill 
actually before the Court; and irrespective of the 
statute, he would be bound in order to avail himself 
of the suit to conform to the General Orders of the 
Court, and not to be guilty of gross laches." 

This view almost reduces the operation of the rule in 
Sterndale v. Hankinson to cases in which the parties, 
who could otherwise have availed themselves of the 
statute, are equitably estopped from raising it against a 

' Berringfon v. Evans, 1 Y. & C Ex. 434 ; Lord Sf. John v. 
Boughton, 9 Sim. 219, and Watsoit v. Birch, 15 Sim. 523. 
= Eeal Property Statutes, 2nfl ed., p. 126. 
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creditor, wlio had only forborne to institute proceedings 
himself because he had notice of an existing action, 
which would provide for the payment of his own debt. 

It is a settled rule in bankruptcy, that no debt is 
provable which at the date of the adjudication was 
barred by any Statute of Limitations ; ^ and as in 
cases coming within the 1 0th section of the. Judica- 
ture Act, 1875, the rules of bankruptcy are to be 
adopted as to debts and liabilities provable, and the 
judgment for administration is held to be equivalent 
to an adjudication, it would seem to follow, that the 
rule in Sterndale v. HanJcmson cannot apply in the 
case of an insolvent estate which is being adminis- 
tered by the High Court under that section. 

We have seen, that a judgment for administration 
in a creditor's action is a judgment for the benefit of 
all the creditors, who prove under it. No Statute of 
Limitations therefore, which merely bars the remedy, 
can run against the claim of a creditor, who comes in 
to prove a debt not statute-barred at the date of the 
judgment.^ 

It will be seen that, under the 42nd section of the 

3rd & 4th Wm. IV. c. 27, no more than six years' 

arrears of interest can be recovered in respect of any 

sum charged upon land, although twenty years' 

arrears would be recoverable in the case of an action 

upon a covenant or debt upon specialty.^ 

1 Ex parte Dewdney, 15 Ves. 479. 
^ In re Great Rolling Stock ComjMny, 7 Ch. App. 646. 
' Oreemoay v. Bromfield, 9 Hare, 201, and see Hunter v. 
NocJmUs, 1 Mac. & G. 640, and Round v. Bell, 30 Eeav. 123. 



145 



CHAPTER XII. 

FURTHER CONSIDERATION AND COSTS. 

The preceding chapters will have shown in outline 
the nature of the debts provable under a judgment 
for administration, and the order and mode in which, 
having regard to the rules and procedure of the 
Court for the time being, the assets, real and personal, 
are applicable for their payment. 

I now revert shortly to the simple form of judg- 
ment which I gave in the supposed case of a creditor's 
action, where the testator, being solvent, had left 
personal estate, and devised his real estate to a 
devisee.^ 

The chief clerk would in pursuance of such judg- 
ment make his certificate, which, after being signed 
and adopted by the judge and filed, would, if no 
summons were taken out to vary it, become binding 
on aU parties to the action. In that certificate, the 
amounts due to the respective creditors who had come 
in and proved their claims, for principal money and 
for interest computed up to its date, would be certified, 
as well as the amounts of the funeral and testa- 

^ See pp. 8, 74, supra. 
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mentary expenses, which are generally allowed to 
the executor as items in his accounts. 

The certificate would also state the result of the 
account which had been taken of the receipts and pay- 
ments by or on behalf of the executor in respect of 
the personal estate, and the balance due to or from 
him (as the case might be) upon the footing of such 
account. It would then give the particulars of the 
outstanding personal estate. And assuming that the 
personal estate so ascertained appeared insufficient 
for the payment of the debts, the certificate would 
then go on to answer the several inquiries and accounts 
which were directed as to the real estate and its 
incumbrances ; it would next state the particulars of 
the sale of the real estate and the payment into Court 
of the purchase moneys to the separate account, and 
its subsequent investment to the like account in 
Government securities. Such a certificate would, of 
course, be somewhat different, as regarded the debts 
and liabiHties and the interest due upon them, if it 
related to the administration of the estate of a 
deceased person who died insolvent after the 1st 
November, 1875. 

The first judgment having been thus worked out 
in chambers, the action would come on to be heard 
on further consideration, and by the order then made 
the Court would direct the balance (if any) found 
due from the executor to be paid into Court to the 
credit of the action, and to be invested. Taxation 
woidd then be directed of the costs of all parties 
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(those of the executor as between solicitor and client). 
Subsequent interest (the estate being solvent) would 
be ordered to be computed upon the debts as from 
the date of the chief clerk's certificate, and the total 
amount due in respect of them to be certified. 
Then so much of the several funds in Court, 
as with any cash or money on deposit, would 
be sufficient to pay the costs and the debts, and 
the balance (if any) due to the executor, would 
be directed to be realized by the sale of any stock 
standing to the general credit of the action, and 
by the sale of a sufiicient pai^t of the invested 
proceeds of the real estate. Out of the moneys 
thus available there would be ordered to be paid, 
first the costs to the respective solicitors of the 
parties and the balance (if any) due to the executor, 
and then the amounts certified to be due to the 
creditors respectively. Any part of the proceeds of 
the sale of the real estate not required would be left 
or placed to the same separate account, subject to 
provision for legacy or succession duty, with hberty 
to apply ; or, if the devisee were competent, might, 
subject to Hke provisions, be directed to be transferred 
or paid over to him. 

If the above funds proved insufficient for the pay- 
ment of all the costs and debts, there would be a 
direction that the mesne rents and profits of the real 
estate received since the testator's death by the 
devisee should also be applied for that purpose, and 
an account of them would accordingly be directed, 

L 2 



148 FURTHER CONSIDERATION 'AND COSTS. 

and upon their amount being ascertained and paid 
into Court, they would also be applied in making 
good the deficiency. 

If it were doubtful whether the estate would or 
would not prove insolvent, it was the usual practice 
to draw up the order in the alternative, either direct- 
ing payment of the debts, or an apportionment of 
the assets, so far as they would extend, amongst the 
respective creditors, as the case might be. There 
must, I presume, be a somewhat similar procedure 
in a like case, where the testator or intestate died 
after the 1st November, 1875, though as the question 
then may involve much more serious difference, it 
may be necessary to provide for the alternative in an 
earlier stage of the action. 

The efiect of the order on further consideration is 
to give the creditors whose debts had been certified 
by the chief clerk's certificate, a vested interest in 
the moneys directed to be paid to them, and if their 
debts were not paid in full, in any other moneys, 
which might become subsequently distributable ; and 
from the date of the certificate any creditor who had 
not proved would primd facie be excluded from the 
benefit of the order, and would not afterwards be 
allowed to go in and prove his debt, unless he could 
make out a special case and submitted to such terms 
as the Court might think fit to impose.^ 

Subject to this possible chance of having his right, 
so far as it had not been actually worked out, divested 
1 Brown v. Lake, 1 D. G. & S. 150, and supra, p. 56. 



KIGHTS OF CREDITORS UNDER ORDER. 149 

pro tanto by the admission of other creditors, each 
creditor, who had proved, was thenceforth entitled 
to his proportion of the fund appHcable for the pay- 
ment of the debts. Hence, when a fund in Court 
had been ordered to be distributed amongst a body 
of ascertained creditors, in payment, as far as it 
would go, of their respective debts, and many years 
afterwards a further fund became distributable, and 
advertisements having been issued a part only of the 
ascertained creditors came in to claim, it was held 
that only the proportion of the further fund, which 
the debts of those who claimed at the subsequent 
period bore to the entirety of the ascertained debts, 
could be paid, and that the rest must be retained 
in Court.^ " The creditors," says L. J. Baggallay, 
delivering the judgment of the Court, " who have 
been discovered will get everything to which they 
became entitled under the decree and order of the 
Court, and we can give them no more. And the 
remainder of the fund, which belonged and belongs 
absolutely to the other creditors judicially ascertained 
and declared, must remain until some persons entitled 
come forward to claim it. If A. chooses to leave his 
property in Court, it does not thereby become the 
property of B." 

The costs of an administration action, though, as a 
general rule, payable out of assets, are by no means 
necessarily payable out of the same assets as the 

^ Ashley v. Ashley, 4 Ch. D. 757. 
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debts of the testator. Their mode of payment may 
be regulated by the terms of the will, but they are 
held not to come under the word " debts," ^ though 
the words "testamentary expenses" would include 
them. 2 Where a testator has given no direction, 
express or implied, respecting them, they would be 
■paid primarily out of the general personal estate, 
even though the effect of the suit might be to benefit 
a devisee of the realty,^ except when the real and 
personal estate are blended together in one mixed 
fund, in which case the costs are generally apportioned 
between them;* or where special costs are incurred 
with respect to some particular part of the real 
estate, which in that case has to bear its own burden.* 
When there is no personal estate, and the ques- 
tions decided in the administration action are 
between the heh and the devisee, so that both 
derive benefit from it, it depends upon the special 
circumstances of each case whether the costs are to 
be borne pro ratd,^ or whether the descended estate 
is to be applied in priority. '^ The same rule is 
applicable as between several devisees. 

1 Stringer v. Harper, 26 Beav. 585. 

" Harloe v. Harloe, 20 Eq. 471 ; MUps v. Harrhon, 9 Ch. App. 
316 ; Penny v. Penny, 11 Ch. D. 440. 

3 Ripley v. Moysey, 1 Keen, 578 ; Pickford v. Brown, 2 K. & J. 
436. 

" Christian v. Foster, 2 Phill. 161. 

^ Barnwell v. Iremonger, 1 Dr. & 8. 255. 

« Bagot V. Legge, 2 Dr. & S. 259; Jarkson v. Pease, 19 Eq. 96. 

' Scmdars v. Millar, 25 Beav. 154; Roiv v. Row, 7 Eq. 414. 
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Where the estate proves deficient for payment of 
the creditors in full, the whole of it belongs of course 
exclusively to them, and the fund administered being 
thus a creditors' fund, it has been considered in- 
eqiiitable that the general body of creditors should 
take advantage of the exertions of the particular 
creditor who brought the action, and through whose 
instrumentality the fund has been recovered, without 
paying him all his costs. Where, therefore, in a 
creditor's action for administration, the estate turns 
out to be insolvent, the plaintiff has always been 
held entitled to his costs as between solicitor and 
client.^ The same principle does not apply where 
the action is brought by one of the next of kin, or 
by a legatee, who in the event has no interest in the 
fund ; but it has been held to apply in the case of 
a creditor who obtained the conduct of an action 
originally commenced by a legatee or next of kin.^ 

The order on further consideration becomes of 
course of a much more complicated character, where 
the rehef given by the earlier judgment was of a 
more special nature. For instance, there would be 
under such an order proper directions for working- 
out the result of any particular accounts or enquiries 
as to interest, profits, or otherwise ; and where a 
receiver had been appointed, there would be the 
necessary directions either for his continuance, or his 
discharge after passing his final accounts. And in 

1 Thomas v. Jones, 1 Dr. & Sm. 1.34, 136. 
^ Richaitlson v. Riclmnlson, 14 Cli. I). 611. 



152 FURTHER CONSIDERATION AND COSTS. 

cases where the estate was solvent the order would 
generally go on to distribute the remaining assets 
amongst the various parties beneficially interested, 
according to their respective rights, and would adjust 
those respective rights inter se by marshalling or 
otherwise, wherever they had been disturbed by the 
mode in which the debts had been paid. 

But this would more properly belong to the 
administration of assets in favour of legatees and 
devisees, which does not come within the range of 
my present subject. 
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A. 

Action. — See Administration. 

Account usual against personal representatives, 10. 
with wilful neglect and default, 51. 
principle of, ib. 

how obtained after judgment, 52. 
under Judicature Acts, ib. 
by defendants, 53. 

Administration, action for, assigned to Chancery Division, 4. 

of personal estate by single creditor, 8. 
on behalf of all the creditors, 9. 
judgment in, 8, 9. 
^ by specific incumbrancer, 39, 40. 

creditor in respect of partnership debts, 42 — 47 
official liquidator, 48, 49. 
of real estate, 74. 
must be on behalf of all creditors, 78. 

Administrator. — See Personal Representative. 

Alienation by heir or devisee before action brought, 64 — 67. 
what constitutes it, 66, 67. 

Annuities, valuation of, in Bankruptcy, 115, 116. 
in Equity, 116. 

Appointed, real and personal estate in what order applicable for debts, 86. 

Assets, meaning of, 4, 5. 
personal, what, 4. 
real, what, 5. 
legal, what, 5, 6. 
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Assets, equitable, what, 7. 

different Isiuds of, 79. 

order of application of, in payment of debts, 74 — 87. 

general personal estate, see Peesonal 

Estate. 
real estate devised in trust to pay debts, 81. 
descended, ih. 

or personal estate, charged, 82. 
pecuniary legacies, ib. 
residuary real estate, specific devises and 

specific bequests, 86. 
real and personal estate appointed, ib. 
rents and profits, 87. 
marshalling of. — See Maeshallins. 



B. 

Bankruptcy, rules of, as to 

secured creditors, 103 — 107. 

debts and liabilities provable, 113, 114. 

valuation of annuities, 115, 116. 

of future and contingent liabilities, ib. 
debts, statute-barred, not provable in, 144. 



C. 
Ceetipioatb, chief clerk's, 145 — 6. 
Chanceet Division. — See Administeation. 

Ohaeges for payment of debts, 

what constitutes, 68, 69. 

what does not, 69, 70. 

how carried into effect under 22 & 23 Vict, 
u. 35, 70—72. 

whether on corpus or rents, 72, 73. 

as between tenant for life and remainder- 
man, 73. 

Chaemng order. — See Judgments. 

Class inquiries, what, 77. 

Companies Act, 1862.— See Specialty Debts. 
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Contingent liabilities. —See Bankkuptot. 

Contribution, rule of, 91 . 

Costs of administration action, how payable, 149. 

not included in word " debts," 150. 
but in testamentary expenses, ib. 
when estate insolvent, 151. 

Ceeditoks. — See Administration. 

secured, who are, 31, 100 

under Bankruptcy Act, 1869, 100. 

10th sect, of Judicature Act, 1875, 101. 
previous rule of Equity with reference to, 102. 

rules and procedure of Bankruptcy with 
reference to, 103—107. 
unsecured, who ^e, 31. 

rights of, in Bankruptcy, 109, 110. 

are they affected by 10th sect, of Judi- 
cature Act, 1875 ? 110—112. 
rights of, against estate of deceased partner, 42 — 46. 
out of what assets paid, 46. 
distinction between joint and separate credi- 
tors when not made, 48. 
undistributed assets, 56. 
under order on further consideration, 149. 

Cbown debts. — See Debts. 

effect of 32 & 33 Vict. t. 46 upon, 25. 



D. 

Debts, paid pari passu out of equitable assets, 7. 

what provable under judgment for administration, 13. 

order of priority in which payable, 13. 

Crown debts, 13, 25. 

having priority under particular statutes, 13. 

judgment. — See Judgments. 

rank equally, inter se, 14. 

registration of, why necessary, ib. 

recovered against personal representative of deceased 

debtor, 15. 
Decrees and Orders of the Courts of Equity in the 

nature of, 14, 15. 
results arising from it, 16, 17. 
recognizances, what, 17. 
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Debts, by specialty. — See Specialty Debts. 
what are, 17. 
how created, ib. 
simple contract and unregistered judgments, 19. 

real estate liable to them, 62. 
voluntary bonds or covenants, 19 — 21. 
effect of domicil on payment of, 28. 
personal estate primary fund for payment of, 57. 
partnership, how payable. — See Ckeditoes. 
land aliened, when not liable for, 64, 66. 
what provable in Bankruptcy, 113. 
admission of, by personal representative, 8. 

what effect in keeping debt alive against devisee, 130. 

Deoebes of Courts of Equity. — See Debts. 

Delivery in execution, what, 36. 

Domicil, how far personal estate follows the law of, 27, 28 . 
effect of foreign, 27 — 29. 

as to discharge of debts, 28. 

priority between creditors, ib. 



E. 



Elegit, writ of, what is, 34. 

its effect on lands of debtor, 34, 35. 
under 1 & 2 Vict. c. 110, 35. 
when not necessary, 39. 

Equitable execution, what, 37 — 39. 

ExBCUTOK. — See Peesonal Kepeesentativb. 



F. 



Fi. Fa., writ of. — See Judgments. 

Feaudulbnt Devises, Statute of, 59. 

Fuethee consideration, orders on, 146 — 148. 

effect of, 148. 

rights of creditors under, 149. 



Funeral expenses, 12. 

FuTUBE debts and liabilities. — See Bahkkuptcy. 
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G. 
Garnishee order. — See Judoments. 



H. 



Heie, inquiry as to, 77. 
devise to, 81. 



Inquiries, class. — See Class. 



Interest, what, postponed to voluntary bond or covenant, 21. 
on debts, 26, 27. 

how affected by Judicature Acts, 117. 
payment of, effect of, as to Statute of Limitations, 129. 



J. 

Judgment, form of, in creditor's action for administration of personal 
estate, 9. 
no exception of specifically bequeathed personalty, ih. 
does not affect powers of personal representative, 10. 
form of, in action by specific incumbrancer, 40. 

in action by creditor of deceased partner, 46, 47. 

in creditors' action for administration of real estate, 

74—77. 
where debtor died intestate, 76. 
inquiries directed in, 77. 

Judgments. — See Debts. 

creditors by, not affected by 32 & 33 Vict. u. 46, 25. 
how can obtain a specific charge, 32. 
by seizure under writ of execution, ib. 
by service of garnishee order, ib. 
by charging order, 33. 
how made charge on real estate, 34, 35. 
under writ of elegit. — See Elegit. 
1 & 2 Vict. >;. 110, 35. 
27 & 28 Vict. c. 112, ib. 
delivery in execution, what, 35, 36. 
equitable execution, what, 37 — 39. 
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JuDioATUKE Act, 1875, 

eectiou 10, effect of, 99. 

to what estates it applies, 100. 
construction of, as regards rights of 

secured creditors. — See Ceeditoes. 
to what extent it aSecta unsecured cre- 
ditors. — See Ceeditoes. 
suggested construction of section, 107, 

108. 
diiEculties as to its construction, 108 — 

112. 
as to debts and liabilities provable, 112 

—114. 
as to valuation of annuities, future and 

contingent liabilities, 115, 116. 
effect of, on administration of estate of 

deceased partner, 117. 
effect of, on computation of interest, ib. 
effect of, on rule in Sterndale v. Han- 

kinson, 144. 

Jurisdiction in Chancery over assets, origin of, 2, 3. 
Just allowances. — See Peesonal Eepeesentative. 



L. 

Lapse, effect of, as to share in residuary personal estate, 80. 
as to real estate charged with debts, 82. 

Leoaoies, pecuniary. — See Assets. 

Liabilities. — See Bankeuptot. 

Limitations, Statutes of, 

objects of, 119. 

to what they respectively relate, ib. 
points oonunon to all, 120. 

distinction between statutes destroying right, 121. 
barring remedy, 121, 123, 134. 
which must be pleaded, 121. 
when Equity iirst bound by, 122. 
how far she acted by analogy to, ib. 
statute of James I., v.- 16, 123. 
who may set it up, 125. 
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Limitations, Statutes of, cause of action, what, 125, 126. 
effect of fraud, 126. 

what constitutes new promise, 127, 128. 
can it be made to a third person, 128. 
payment of interest, effect of, 129. 
payment of interest by personal representative, 

will it keep debt alive against devisee, 130. 
statute of 3 & 4 Wm. IV. o. 42, 134. 

what amounts to acknowledgment within 

it, 135. 
who is "party liable," 135 — 138. 
of 3 & 4 Wm. IV. c. 27, 138. 
of 37 & 38 Viet. c. 57, ib. 
as to express trusts, 140. 
effect of commencement of creditor's action, 141 — 

143. 
effect of judgment for administration, 144. 

Liquidator, official. — See Administkation. 

Locke King's Act, 92. 

construction of, 93 — 94. 

statute of 30 & 31 Vict. c. 69, 94. 

construction of, 95. 

40 & 41 Vict. c. 34, 97. 



M. 

Marshalling, doctrine of, 88, 89. 

principle and requisites of, 89. 

not in favour of charity, 91. 

by statute-barred creditor, qucere, 131 — 133. 

Mason v. Bogg, rule in, 102. 

Mesne rents and profits, when applied for debts, 87. 

O. 

Outstanding personal estate. — See Personal Estate. 



P. 

Partners, surviving, when necessary parties to action for administration of 
estate of deceased partner, 47. 
and since Judicature Acts, ib. 



160 INDEX. 

Partnership debts, how far joint and several, 44 — 46. — And see 
Creditors. 

Personal estate, specifically bequeathed, not excepted in judgment for 
administration of personal estate, 9. 
outstanding, directions as to, 10. 
general, primary fund for debts, 57, 80. 

how exonerated, 80. 
how affected by domicil. — See DOMIOIL. 
effect of lapse of share of residue of. — See Lapse. 

Personal representative, is in position of gratuitous bailee, 10. 
just allowances entitled to, ib. 
his powers not superseded by judgment, ib. 
when charged with wilful neglect and default, 

51. 
special forms of relief against, 53. 
in what cases not necessary party to action, 

53—56. 
in what cases general administrator necessary 

party, 50. 
executor de son tort not sufficient, ii. 
retainer by. — See Retainer. 
powers of, how affected by Statute of Limitations, 

125. 



B. 

Heal estate, application of, for payment of debts, 57. 

descended estate, where bond or covenant binding the heirs, 

57, 58. 
Statute of Wills, 58. 

Fraudulent Devises, 59. 
Sir S. Eomilly's, 60. 
11 Geo. IV. & 1 Wm. IV. o. 47, 61. 
3 & 4 Wm. IV. c. 104, ib. 

effect of, 63, 64. 
alienation by heir or devisee, effect of, 64. 

what constituted, 64, 65. 
deposit of title deeds by heir or devisee, effect of, 

65—67. 
statute 32 & 33 Vict. c. 46, 67. 
order of application of real estate in payment of 

debts. — See Assets. 
residuary, specific, 83^86. 
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Rents, arrears of. — See Specialty Debt. 

effect of 32 & 33 Vict, c 46, 26. 
See Mesne Rents and Profits. 

RESiDnARY devise, specific. — See Real Estate. 

Retainer, right of, 29, 30. 

how defeated, 30. 



S. 
Seouked, — See Creditok. 

Simple contract debts. — See Debts. 

Specialty debts. — See Debts. 

those in which heirs are bound, 18. 

debt for arrears of rent, ranked as, 19. 

assignee for value of voluntary bond ranked as specialty 

creditor, 24. 
effect of statute 32 & 33 Vict. u. 46, 24, 2.5, 67. 
liability to contribute under Companies Act, 1862, is in 

the nature of, 18, 25. 

Specific bequests. — See Assets, Judgment. 

Specific devisee. — See Assets. 

Stebndale v. Hankinson, rule in, 141 — 144. 

how affected by 3 & 4 Wm. IV. c, 27, 142. 



Testamentary expenses not mentioned in judgment for administration, 9. 
what, 12. 
include costs of administration action, 150. 

Trusts for payment of debts, 68. — And see Assets. 

U. 

Unsecured.— See Creditor. 

V. 

Valuation.— See Annuities, Bankruptcy. 

M 
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Voluntary bonds and covenants, 19 — 21. 
in what order paid, 19. ' 

reason of preference over legatees and appointees, 20, 21. 
sufficient to maintain creditor's suit, 21, 41. 
preferred to interest, when, 21. — See Specialty Debt. 

VoLDNTAKY bills of exchange and promissory notes. Are they payable out 
of assets? 21—23. 
assignee of debt, action by, 41. 



W. 



Wilful neglect and default, what, .51. 

accoimt with. — See Account. 



THE END. 



STEVENS ANT) niOHAHDSON, PRINTERS, 5, GREAT QUEEN STREET, W.C. 



